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In this painting called The Foundation of American Government, George Washington leans
across his desk to watch a delegate sign the U.S. Constitution while other delegates to the
Constitutional Convention look on.




CHAPTER

1

THE
CONSTITUTION

AN ENDURING
DOCUMENT

“... This provision is made in a
Constitution, intended to endure
for ages to come and, conse-
quently, to be adapted to the
various crises of buman
affairs.” — Jobn Marshall,
Chief Justice of the Supreme

Court, McCulloch v.
Maryland, 1819




An 18th-century engraving shows citizens of Philadelphia outside Independence Hall,
where the U.S. Constitution was drafted in 1787.

The Constitution of the United
States is the central instrument of
American government and the
supreme law of the land. For 200
years it has guided the evolution of
governmental institutions and has
provided the basis for political sta-
bility, individual freedom, economic
growth, and social progress.

The American Constitution is the
world's oldest written constitution in
force, one that has served as the
model for a number of other con-
stitutions around the world. The
Constitution owes its staying power

to its simplicity and flexibility.
Originally designed in the late 18th
century to provide a framework for
governing 4 million people in 13
very different states along America's
Atlantic coast, its basic provisions
were so soundly conceived that, with
only 27 amendments, it now serves
the needs of more than 260 million
Americans in 50 even more diverse
states that stretch from the Atlantic
Ocean to the Pacific.

The path to the Constitution was
neither straight nor easy. A draft
document emerged in 1787, but only




after intense debate and six years of
experience with an earlier federal
union. The 13 British colonies in
America declared their indepen-
dence from their motherland in
1776. A year before, war had broken
out between the colonies and Britain,
a war for independence that lasted
for six bitter years. While still
at war, the colonies—now calling
United States of
America—drafted a compact that

themselves the

bound them together as a nation.
The compact, designated the
“Articles of Confederation and
Perpetual Union,” was adopted by a
congress of the states in 1777 and
formally signed in July 1778. The
Articles became binding when they
were ratified by the 13th state,
Maryland, in March 1781.

The Articles

devised a loose association among

of Confederation

the states and set up a federal gov-
ernment with very limited powers. In
such critical matters as defense, pub-
lic finance, and trade, the federal
government was at the mercy of the
state legislatures. It was not an
arrangement conducive to stability
or strength. Within a short time the
weakness of the confederation was
apparent to all. Politically and eco-
nomically, the new nation was close
to chaos. In the words of George
Washington, who would become the
first president of the United States in

1789, the 13 states were united only
“by a rope of sand.”

It was under these inauspicious cir-
cumstances that the Constitution of
the United States was drawn up. In
February 1787 the Continental Con-
gress, the legislative body of the
republic, issued a call for the states to
send delegates to Philadelphia, in the
state of Pennsylvania, to revise the
Articles. The Constitutional Conven-
tion convened on May 25, 1787, in
Independence Hall, where the Decla-
ration of Independence had been
adopted 11 years earlier, on July 4,
1776. Although the delegates had
been authorized only to amend
the Articles of Confederation, they
pushed aside the Articles and pro-
ceeded to construct a charter for a
wholly new, more centralized form
of government. The new document,
the Constitution, was completed
September 17, 1787, and was official-
ly adopted March 4, 1789.

The 55 delegates who drafted the
Constitution included most of the
outstanding leaders, or Founding
Fathers, of the new nation. They
represented a wide range of interests,
backgrounds, and stations in life.
All agreed, however, on the central
objectives expressed in the preamble
to the Constitution: "We the people
of the United States, in order to
form a more perfect union, establish




justice, insure domestic tranquility,
provide for the common defense,
promote the general welfare, and
secure the blessings of liberty to our-
selves and our posterity, do ordain
and establish this Constitution for
the United States of America.”

UNITING A DIVERSE PEOPLE

The primary aim of the Constitution
was to create a strong elected gov-
ernment, directly responsive to the
will of the people. The concept of
self-government did not originate
with the Americans; indeed, a mea-
sure of self-government existed in
England at the time. But the degree
to which the Constitution commit-
ted the United States to rule by the
people was unique, even revolution-
ary, in comparison with other gov-
ernments around the world. By the
time the Constitution was adopted,
Americans had considerable exper-
tise in the art of self-government.
Long before independence was
declared, the colonies were function-
ing governmental units, controlled
by the people. And the
Revolution had begun—between
January 1, 1776, and April 20,
1777—10 of the 13 states had
adopted their own constitutions.

after

Most states had a governor elected
by the state legislature. The legisla-
ture itself was elected by popular
vote.

The Articles of Confederation had
tried to unite these self-governing
states. The Constitution, by contrast,
established a strong central, or feder-
al, government with broad powers to
regulate relations between the states
and with sole responsibility in such
areas as foreign affairs and defense.

Centralization proved difficult for
many people to accept. America had
settled in large part by
Europeans who had left their home-

been

lands to escape religious or political
oppression, as well as the rigid eco-
nomic patterns of the Old World
that locked individuals into a partic-
ular station in life regardless of their
skill or energy. These settlers highly
prized personal freedom, and they
were wary of any power—especially
that of government—that might cur-
tail individual liberties.

The diversity of the new nation was
also a formidable obstacle to unity.
The people who were empowered
by the Constitution in the 18th cen-
tury to elect and control their central
government represented different
origins, beliefs, and interests. Most
had come from England, but
Sweden, Norway, France, Holland,
Prussia, Poland, and many other
countries also sent immigrants to the
New World. Their religious beliefs
were varied and, in most cases,
strongly held. There were Anglicans,




Roman Catholics, Calvinists, Hu-
guenots, Lutherans, Quakers, Jews.
Economically and socially, Americans
ranged from the landed aristocracy
to slaves from Africa and indentured
servants working off debts. But the
backbone of the country was the
middle class—farmers, tradespeople,
mechanics, sailors, shipwrights,
weavers, carpenters, and a host of

others.

Americans then, as now, had widely
differing opinions on virtually all
issues, including the wisdom of
breaking free of the British Crown.
During the American Revolution a
large number of British loyalists—
known as Tories—had fled the
country, settling mostly in eastern
Canada. Those who stayed behind
formed a substantial opposition bloc,
although they differed among them-
selves on the reasons for opposing
the Revolution and on what accom-
modation should be made with the
new American republic.

In the past two centuries, the diver-
sity of the American people has
increased, and yet the essential unity
of the nation has grown stronger.
Throughout the 19th century and
on into the 20th, an endless stream
of immigrants contributed their skills
and their cultural heritages to the
growing nation. Pioneers crossed the
Appalachian Mountains in the east,

settled the Mississippi Valley and
the Great Plains in the center of the
continent, then crossed the Rocky
Mountains and reached the shores of
the Pacific Ocean—4,500 kilometers
west of the Atlantic coastal areas set-
tled by the first colonists. And as the
nation expanded, its vast storehouse
of natural resources became apparent
to all: great stands of virgin timber;
huge deposits of coal, copper, iron,
and oil; abundant water power; and
fertile soil.

The wealth of the new nation gener-
ated its own kind of diversity.
Special regional and commercial
interest groups sprang up. East Coast
shipowners advocated free trade.
Midwest manufacturers argued for
import duties to protect their posi-
tions in the growing U.S. market.
Farmers wanted low freight rates and
high commodity prices; millers and
bakers sought low grain prices; rail-
road operators wanted the highest
freight rates they could get. New
York bankers, southern cotton grow-
and

Oregon lumbermen all had different

ers, Texas cattle ranchers,

views on the economy and the gov-
ernment’s role in regulating it.

It was the continuing job of the
Constitution and the government it
had created to draw these disparate
interests together, to create a com-
mon ground and, at the same time,




to protect the fundamental rights of
all the people.

Compared with the complexities
of contemporary government, the
problems of governing 4 million
people in much less developed eco-
nomic conditions seem small indeed.
But the authors of the Constitution
were building for the future as well
as the present. They were keenly
aware of the need for a structure of
government that would work not
only in their lifetime but for genera-
tions to come. Hence, they included
in the Constitution a provision for
the

social, economic, or political condi-

amending document when
tions demanded it. Twenty-seven
amendments have been passed since
ratification, and the flexibility of the
Constitution has proven to be one of
its greatest strengths. Without such
flexibility, it is inconceivable that a
document drafted more than 200
years ago could effectively serve the
needs of 260 million people and
thousands of governmental units at
all levels in the United States today.
Nor could it have applied with equal
force and precision to the problems
of small towns and big cities.

The Constitution and the federal
government stand at the peak of a
governmental pyramid that includes
local and state jurisdictions. In the
U.S. system each level of govern-

ment has a large degree of autonomy
with certain powers reserved particu-
larly to itself. Disputes between dif-
ferent jurisdictions are resolved by
the courts. However, there are ques-
tions involving the national interest
that require the cooperation of all
levels of government simultaneously,
and the Constitution makes provi-
sion for this as well. American public
schools, for example, are largely
administered by local jurisdictions,
adhering to statewide standards. But
the federal government also aids the
schools, since literacy and educa-
tional attainment are matters of vital
national interest, and it enforces uni-
form standards designed to further
equal educational opportunity. In
other areas, such as housing, health,
and welfare, there is a similar partner-
ship between the various levels of
government.

No product of human society is per-
fect. Despite its amendments, the
Constitution of the United States
probably still contains flaws that will
become evident in future periods of
stress. But two centuries of growth
and unrivaled prosperity have
proven the foresight of the 55 men
who worked through the summer
of 1787 to lay the foundation of
American government. In the words
of Archibald Cox, former solicitor
general of the United States, “The
original Constitution still serves us




An artist's inter-
pretation of Shays’
Rebellion depicts
militiamen attack-

ing the insurgents.
This uprising in rural
Massachusetts called
attention to the cen-
tral government’s
weakness under

the Articles of
Confederation and
contributed to the
movement to draft a
new Constitution.

well despite the tremendous changes
in every aspect of American life
because the framers had the ge-
nius to say enough but not too
much.... As the plan outlined in the
Constitutional Convention succeed-

ed, as the country grew and
prospered both materially and in
the realization of its ideals, the
Constitution gained majesty and
authority far greater than that of any
individual or body of men.”
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DRAFTING THE CONSTITUTION

The period between the adoption of
the Articles of Confederation in 1781
and the drafting of the Constitution
in 1787 was one of weakness, dissen-
sion, and turmoil. Under the Articles
of Confederation, no provisions were
made for an executive branch to
enforce the laws or for a national
court system to interpret them. A
legislative congress was the sole
organ of the national government,
but it had no power to force the
states to do anything against their
will. It could—theoretically—de-
clare war and raise an army, but it
could not force any state to meet its
assigned quota for troops or for the
arms and equipment needed to sup-
port them. [t looked to the states for
the income needed to finance its
activities, but it could not punish a
state for not contributing its share of
the federal budget. Control of taxa-
tion and tariffs was left to the states,
and each state could issue its own
currency. In disputes between
states—and there were many unset-
tled quarrels over state boundaries—
Congress played the role of mediator
and judge but could not require states
to accept its decisions.

The result was virtual chaos. With-
out the power to collect taxes,
the federal government plunged into
debt. Seven of the 13 states printed

large quantities of paper money—
high in face value but low in real pur-
chasing power—in order to pay
Revolutionary War veterans and a
variety of creditors and to settle debts
between small farmers and large plan-
tation owners.

the
legislature imposed a tightly limited

By contrast, Massachusetts
currency and high taxes, triggering
formation of a small army of farmers
led by Daniel Shays, a former Revo-
lutionary War army captain. In a bid
to take over the Massachusetts state-
house, Shays and others demanded
that foreclosures and unfair mort-
gages be dropped. Troops were
called out to suppress the rebellion,
but the federal government took
notice.

Absence of a uniform, stable curren-
cy also disrupted trade among the
states and with other countries. Not
only did the value of paper currency
vary from state to state, but some
states (like New York and Virginia)
levied duties on products entering
their ports from other states, thereby
provoking retaliatory actions. The
states could say, as had the federal
superintendent of finance, that “our
public credit is gone.” To compound
their problems, these newly inde-
pendent states, having separated vio-
lently from England, no longer
received favored treatment at British




In this scene from a painting by American artist Henry Bacon, Benjamin Franklin (seated,
facing viewer) discusses the drafting of the U.S. Constitution with Alexander Hamilton and
others at Franklin’s Philadelphia home.

ports. When U.S. Ambassador John
Adams tried to negotiate a commer-
cial treaty in 1785, the British refused
on the grounds that the individual
states would not be bound by it.

A weak central government, without
the power to back its policies with
military strength, was inevitably
handicapped in foreign affairs as
well. The British refused to withdraw
their troops from the forts and trad-
ing posts
Northwest Territory, as they had

in the new nation's

agreed to do in the peace treaty of
1783 that marked the end of the

Revolutionary War. To make matters
worse, British officers on the north-
ern boundaries and Spanish officers
to the south supplied arms to various
Indian tribes and encouraged them

The
Spanish, who controlled Florida and

to attack American settlers.

Louisiana as well as all territory west
of the Mississippi River, also refused
to allow western farmers to use the
port of New Orleans to ship their
produce.

Although there were signs of return-
ing prosperity in some areas of the
fledgling nation, domestic and for-




Gouverneur Morris of Pennsylvania headed the committee
that drafted the final version of the Constitution.

in mind, George Wash-
ington warned: "There
are combustibles in
every state which a

spark might set fire to.”

This sense of political
disaster and the need
for drastic change per-
vaded the Constitu-
tional Convention that
began its deliberations
on May 25, 1787. All
of the delegates were
convinced that an effec-
tive central government
with a wide range of en-
forceable powers must
replace the impotent
congress established by
the Articles of Con-
federation. Early in the
proceedings the del-
egates agreed that the

eign problems continued to grow. It
became increasingly clear that the
confederation's central government
was not strong enough to establish a
sound financial system, to regulate
trade, to enforce treaties, or to exert
military force against foreign antago-
nists when needed. Internal divisions
between farmers and merchants,
debtors and creditors, and among
the states themselves were growing
more severe. With Shays' Rebellion
of desperate farmers in 1786 vividly

new government would
be composed of three separate
branches—Ilegislative, judicial, and
executive—each with distinct pow-
ers to balance those of the other two
branches. It was also agreed that the
legislative branch—Ilike the British
Parliament—should consist of two
houses.

Beyond this point, however, there
were sharp differences of opinion
that threatened at times to disrupt
the convention and cut short its pro-




ceedings before a constitution was
drafted. The larger states argued in
favor of proportional representation
in the legislature—each state should
have voting power according to its
population. The smaller states, fear-
ing domination by the larger ones,
insisted on equal representation for
all states. The issue was settled by
the “Great Compromise,” a measure
giving every state equal representa-
tion in one house of Congress and
proportional representation in the
other. In the Senate, every state
would have two seats. In the House
of Representatives, the number of
seats would depend on population.
Because it was considered more
responsive to majority sentiment,
the House of Representatives was
given the power to originate all leg-
islation dealing with the federal bud-
get and revenues.

The Great Compromise ended the
rift between the large and small
states, but throughout the long
summer the delegates worked out
numerous other compromises. Some
delegates, fearful of giving too much
power to the people, argued for indi-
rect election of all federal officials;
others wanted as broad an electoral
base as possible. Some wanted to
exclude the western territories from
eventual statehood; others saw the
future strength of the nation in the
virgin lands beyond the Appalachians.

There were sectional interests to be
balanced; differing views to be rec-
onciled on the term, powers, and
method of selection of the president;
and conflicting ideas on the role of
the federal judiciary.

The high quality of the delegates to
the convention eased the way to
compromise. Only a few of the great
leaders of the American Revolution
were absent: Thomas Jefferson and
John Adams—both future presi-
dents—were serving as America's
envoys to France and England; John
Jay was busy as secretary of foreign
affairs of the confederation. A hand-
ful of others, including Samuel
Adams and Patrick Henry, chose
not to participate, believing that
the existing governmental struc-
ture was sound. Of those in atten-
dance, the best known by far was
George Washington, commander of
American troops and hero of the
Revolution, who presided over the
convention. Benjamin Franklin, the
wise old scientist, scholar, and diplo-
mat, was also there. So, too, were
such outstanding men as James
Madison of Virginia, Gouverneur
Morris  of Pennsylvania, and
Alexander Hamilton, the brilliant
young lawyer from New York.

Even the youngest delegates, still in
their twenties and thirties, had
already displayed political and intel-

Continued on page 17
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WASHINGTON AND THE CONSTITUTIONAL CONVENTION

When sufficient delegates had
arrived in Philadelphia to make up a
quorum for the Constitutional
Convention, George Washington was
unanimously elected its president.

He accepted the honor reluctantly,
protesting his lack of qualification.
His opening remarks were addressed
to the pride and idealism of the
members: "Let us raise a standard
to which the wise and honest can
j - repair.”

e As presiding officer, Washington

: was firm, courteous, but impassive,

g . h& taking no part in the debates until the
George Washington as commander-in- last day of the convention. He
chief of the Continental Amy. remained such an impressive figure,
both physically and morally, that one
delegate remarked that Washington was “the only man in whose presence
| felt any awe.”

Washington's support of a strong Union was rooted in his experience
as commander-in-chief of the Continental Army during the American
Revolution. He recalled trying to persuade his New Jersey troops to
swear allegiance to the United States. They refused, saying "New Jersey
is our country!” During a recess of the convention, Washington returned
to the nearby Revolutionary battlefield at Valley Forge, Pennsylvania,
where he and his troops had passed a bitter winter because the states
had been reluctant to contribute to the general cause.

When the convention ended and the ratification process began,
Washington abandoned his silence and worked energetically on the
Constitution’s behalf, helping to persuade a number of opponents in his
native state of Virginia to modify their stand. He recognized the effec-
tiveness of the critics in placing a Bill of Rights (which was later to
become the first 10 amendments) before the electorate. At the same time,
he paid tribute to James Madison and Alexander Hamilton for their sup-
port of the Constitution in The Federalist Papers, when he wrote that they
"have thrown new light upon the science of government; they have given
the rights of man a full and fair discussion, and explained them in so clear
and forcible a manner as cannot fail to make a lasting impression.”
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Continued from page 15

lectual gifts. As Thomas Jefferson in
Paris wrote to John Adams in
London, "It really is an assembly of
demigods.”

Some of the ideas embodied in the
Constitution were new, but many
were drawn from British governmen-
tal tradition and from the practical
experience in self-government of the
13 states. The Declaration of Inde-
pendence was an important guide,
keeping the minds of the delegates
fixed on the ideas of self-government
and preservation of fundamental
human rights. The writings of such
European political philosophers as
Montesquieu and John Locke were
also influential.

In late July the convention appoint-
ed a committee to draft a document
based on the agreements that had
been reached. After another month
of discussion and refinement, a sec-
ond committee, headed by Gou-
verneur Morris, produced the final
version, which was submitted for
signing on September 17. Not all the
delegates were pleased with the
results; some left before the ceremo-
ny, and three of those remaining
refused to sign: Edmund Randolph
and George Mason of Virginia, and
Elbridge Gerry of Massachusetts. Of
the 39 who did sign, probably no
one was completely satisfied, and
their views were ably summed up by

Benjamin Franklin, who said, “There
are several parts of this Constitution
which | do not at present approve,
but I am not sure I shall never
approve them.” He would accept the
Constitution, however, “because |
expect no better and because | am
not sure that it is not the best.”

RATIFICATION: A NEW
BEGINNING

The way was now set for the arduous
process of ratification, that is, accep-
tance of the Constitution by at least
nine states. Delaware was the first
to act, followed swiftly by New
Jersey and Georgia. Approval was
given by comfortable majorities in
Pennsylvania and Connecticut. A
bitter debate occurred in Massa-
chusetts. That state finally condi-
tioned its ratification on the addition
of 10 amendments guaranteeing cer-
tain fundamental rights, including
freedom of religion, speech, press,
and assembly; the right to trial by
jury; and the prohibition of unrea-
sonable searches or arrests. A number
of other states added similar provisos,
and the amendments—now known as
the Bill of Rights—were incorporated
into the Constitution in 1791.

By late June 1788, Maryland, South
Carolina, and New Hampshire had
given their assent, satisfying the
requirement for ratification by nine




states. Legally, the Constitution was
in force. But two powerful and piv-
otal states—New York and Vir-
ginia—remained undecided, as did
the two smaller states of North
Carolina and Rhode Island. It was
clear that without the consent of
New York and Virginia, the Con-
stitution would stand on shaky
ground.

Virginia was sharply divided, but the
influence of George Washington,
arguing for ratification, carried the
state legislature by a narrow margin
on June 26, 1788. In New York,
Alexander Hamilton, James Madison,
and John Jay produced a remarkable
series of written arguments for the
Constitution—The Federalist Papers—
and won a narrow vote for approval
on July 26. In November, North
Carolina added its approval. Rhode
[sland held out until 1790, when its
position as a small and weak state
hedged in by a large and powerful
republic became untenable.

The process of organizing the gov-
ernment began soon after ratification
by Virginia and New York. On
September 13, 1788, Congress fixed
the city of New York as the seat of
the new government. (The capital
was moved to Philadelphia in 1790
and to Washington, D.C., in 1800.)
[t set the first Wednesday in January
1789 as the day for choosing presi-

dential electors, the first Wednesday
of February for the meeting of the
electors to select a president, and the

first Wednesday of March for the

opening session of the new Congress.

Under the Constitution, each state
legislature had the power to decide
how presidential electors, as well as
representatives and senators, would
be chosen. Some states opted for
direct elections by the people, others
for election by the legislature, and a
few for a combination of the two.
Rivalries were intense; delays in set-
ting up the first elections under the
new Constitution were inevitable.
New Jersey, for example, chose
direct elections but neglected to set
a time for closing the polls, which
stayed open for three weeks.

The full and final implementation of
the Constitution was set for March
4, 1789. But by that time, only 13 of
the 59 representatives and 8 of the
22 senators had arrived in New York
City. (Seats allotted to North Caro-
lina and Rhode Island were not filled
until those states ratified the Consti-
tution.) A quorum was finally
attained in the House on April 1 and
in the Senate on April 6. The two
houses then met jointly to count the

electoral vote.

George
Washington was unanimously elect-

To no one's surprise,




ed the first president, and John
Adams of Massachusetts, the vice
president. Adams arrived in New
York on April 21, and Washington
on April 23. They were sworn into
office on April 30, 1789. The busi-
ness of setting up the new govern-
ment was completed. The job of
maintaining the world's first republic
had just begun.

THE CONSTITUTION AS
SUPREME LAW

The U.S. Constitution calls itself the
“supreme law of the land." Courts
have interpreted this clause to mean
that when state constitutions or laws
passed by state legislatures or by
the national Congress are found to
conflict with the federal Constitu-
tion, these laws have no force. Deci-
sions handed down by the Supreme
Court over the course of two cen-
turies have confirmed and strength-
ened this doctrine of constitutional
supremacy.

Final authority is vested in the
American people, who can change
the fundamental law, if they wish, by
amending the Constitution or—in
theory, at least—drafting a new one.
The people do not exercise their
authority directly, however. They
delegate the day-to-day business of
government to public officials, both
elected and appointed.

The power of public officials is limit-
ed under the Constitution. Their
public actions must conform to the
Constitution and to the laws made in
accordance with the Constitution.
Elected officials must stand for re-
election at periodic intervals, when
their records are subject to intensive
public scrutiny. Appointed officials
serve at the pleasure of the person or
authority who appointed them and
may be removed at any time. The
exception to this practice is the life-
time appointment by the president
of justices of the Supreme Court and
other federal judges, so that they
may be free of political obligations
or influence.

Most commonly, the American peo-
ple express their will through the
ballot box. The Constitution, how-
ever, does make provision for the
removal of a public official from
office, in cases of extreme miscon-
duct or malfeasance, by the process
of impeachment. Article II, Section 4
reads: "The President, Vice President,
and all civil officers of the United
States, shall be removed from office
on impeachment for, and conviction
of, treason, bribery, or other high
crimes and misdemeanors.”

Impeachment is a charge of miscon-
duct brought against a government
official by a legislative body; it does
not, as is commonly thought, refer to




conviction on such charges. As set
forth in the Constitution, the House
of Representatives must bring
charges of misconduct by voting a
bill of impeachment. The accused
official is then tried in the Senate,
with the chief justice of the Supreme

Court presiding at the trial.

Impeachment is considered a drastic
measure, one that has been used on
only rare occasions in the United
States. Since 1797 the House of
Representatives has voted articles of
impeachment against 16 federal offi-
cials—two presidents, one cabinet
member, one senator, one justice of
the Supreme Court, and 11 federal
judges. Of those impeached, the
Senate has convicted seven, all of
them judges.

In 1868 President Andrew Johnson
was impeached over issues relating
to the proper treatment of the
defeated Confederate states follow-
ing the American Civil War. The
Senate, however, fell one vote short
of the two-thirds majority necessary
for conviction, and Johnson com-
pleted his full term in office. In 1974,
as a result of the Watergate affair,
President Richard Nixon resigned
from office after the Judiciary Com-
mittee of the House recommended
impeachment, but before the full
House of Representatives could vote
on a bill of impeachment.

As recently as 1998, President Bill
Clinton was impeached by the House
of Representatives on charges of per-
jury and obstruction of justice. After
a trial, the Senate acquitted the pres-
ident on both charges, voting not
guilty on perjury by a margin of 55-
45 and dividing evenly at 50-50 on
obstruction of justice. To remove the
president from office would have
required a guilty verdict by a majori-
ty of 67 votes on either charge.

The Principles of Government

Although the Constitution has
changed in many aspects since it was
first adopted, its basic principles
remain the same now as in 1789:

® The three main branches of gov-
ernment—executive, legislative, ju-
dicial—are separate and distinct
from one another. The powers given
to each are delicately balanced by
the powers of the other two. Each
branch serves as a check on potential
excesses of the others.

® The Constitution, together with
laws passed according to its provi-
sions and treaties entered into by
the president and approved by the
Senate, stands above all other laws,
executive acts, and regulations.

® All persons are equal before the law
and are equally entitled to its protec-
tion. All states are equal, and none
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can receive special treatment from
the federal government. Within the
limits of the Constitution, each state
must recognize and respect the laws
of the others. State governments, like
the federal government, must be dem-
ocratic in form, with final authority
resting with the people.

& The people have the right to
change their form of national gov-
ernment by legal means defined in
the Constitution itself.

Provisions for Amendment
The authors of the

were keenly aware that changes
would be needed from time to time if
the Constitution was to endure and
keep pace with the growth of the
nation. They were also conscious
that the process of change should
not be facile, permitting ill-con-

Constitution

ceived and hastily passed amend-
ments. By the same token, they
wanted to ensure that a minority
could not block action desired by
most of the people. Their solution
was to devise a dual process by
which the Constitution could be
revised.

The Congress, by a two-thirds vote
in each house, may initiate an
amendment. Alternatively, the legis-
latures of two-thirds of the states
may ask Congress to call a national
convention to discuss and draft

amendments. In either case, amend-
ments must have the approval of
three-fourths of the states before
they enter into force.

Aside from the direct process of
changing the the
effect of its provisions may be
changed by judicial interpretation.
Early in the history of the republic,
in the 1803 case of Marbury v.
Madison, the Supreme Court estab-
lished the doctrine of judicial review,
which is the power of the Court to
interpret acts of Congress and
decide their constitutionality. The
doctrine also embraces the power of
the Court to explain the meaning of
various sections of the Constitution
as they apply to changing legal,

Constitution,

political, economic, and social con-
ditions. Over the years, a series of
Court decisions, on issues ranging
from governmental regulation of
radio and television to the rights of
the accused in criminal cases, has
had the effect of bringing up to date
the thrust of constitutional law, with
no substantive change in the
Constitution itself.

Congressional legislation, passed to
implement provisions of the basic
law or to adapt it to changing condi-
tions, also broadens and, in subtle
ways, changes the meaning of the
Constitution. Up to a point, the
rules and regulations of the many
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agencies of the federal government
may have a similar effect. The acid
test in both cases is whether, in the
opinion of the courts, such legisla-
tion and rules conform with the
intent of the Constitution.

The Bill of Rights

The Constitution has been amended
27 times since 1789, and it is likely
to be further revised in the future.
The most sweeping changes oc-
curred within two years of its adop-
tion. In that period, the first 10
amendments, known collectively as
the Bill of Rights, were added.
Congress approved these amend-
ments as a block in September 1789,
and 11 states had ratified them by
the end of 1791.

Much of the initial resistance to the
Constitution came not from those
opposed to strengthening the feder-
al union but from statesmen who felt
that the rights of individuals must be
specifically spelled out. One of these
was George Mason, author of the
Declaration of Rights of Virginia,
which was a forerunner of the Bill of
Rights. As a delegate to the Consti-
tutional Convention, Mason refused
to sign the document because he felt
it did not protect individual rights
sufficiently. Indeed, Mason's opposi-
tion nearly blocked ratification by
Virginia. Because of similar feelings
in Massachusetts, that state condi-

tioned its ratification on the addition
of specific guarantees of individual
rights. By the time the First Congress
convened, sentiment for adoption of
such amendments was nearly unani-
mous, and the Congress lost little
time in drafting them.

These amendments remain intact
today, as they were written two cen-
turies ago. The first guarantees free-
dom of worship, speech, and press;
the right of peaceful assembly; and
the right to petition the government
to correct wrongs. The second guar-
antees the right of citizens to bear
arms. The third provides that troops
may not be quartered in private
homes without the owner's consent.
The fourth guards against unreason-
able searches, arrests, and seizures of

property.

The next four amendments deal with
the system of justice. The fifth for-
bids trial for a major crime except
after indictment by a grand jury. It
prohibits repeated trials for the same
offense, forbids punishment without
due process of law, and provides that
an accused person may not be com-
pelled to testify against himself. The
sixth guarantees a speedy public trial
for criminal offenses. It requires trial
by an unbiased jury, guarantees the
right to legal counsel for the
accused, and provides that witnesses
shall be compelled to attend the trial
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and testify in the presence of the
accused. The seventh assures trial by
jury in civil cases involving anything
valued at more than 20 ULS. dollars.
The eighth forbids excessive bail or
fines, and cruel or unusual punishment.

The last two of the 10 amendments
contain very broad statements of con-
stitutional authority. The ninth de-
clares that the listing of individual
rights is not meant to be comprehen-
sive; that the people have other
rights not specifically mentioned in
the Constitution. The tenth provides
that powers not delegated by the
Constitution to the federal govern-
ment nor prohibited by it to the states
are reserved to the states or the people.

Vital Protection for Individual
Liberties

The genius of the Constitution in
organizing the federal government
has given the United States extraor-
dinary stability over the course of
two centuries. And the Bill of Rights
and subsequent amendments have
placed fundamental human rights at
the center of the ULS. legal system.

In moments of national crisis, it has
been tempting for governments to
attempt to suspend these rights in
the interest of national security, but
in the United States such steps have
always been taken reluctantly and
under the most scrupulous safe-

guards. During wartime, for exam-
ple, military authorities censored
mail between the United States and
foreign countries, and especially
from the battlefronts to families back
home. But not even in wartime has
the constitutional right to a fair trial
been abrogated. Persons accused of
crimes—and these include enemy
nationals accused of spying, subver-
sion, and other dangerous activi-
ties—are given the right to defend
themselves and, under the American
system, are presumed innocent until
proven guilty.

Amendments to the Constitution
subsequent to the Bill of Rights cover
a wide range of subjects. One of the
most far-reaching is the fourteenth,
ratified in 1868, which establishes a
clear and simple definition of citi-
zenship and guarantees equal treat-
ment under the law. In essence, the
Fourteenth Amendment required the
states to abide by the protections of
the Bill of Rights. Other amend-
ments have limited the judicial
power of the national government;
changed the method of electing the
president; forbidden slavery; pro-
tected the right to vote against
denial because of race, color, sex,
or previous condition of servitude;
extended the congressional power to
levy taxes to individual incomes; and
instituted the election of U.S. sena-
tors by popular vote.

Continued on page 28
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THE BILL OF RIGHTS

AMENDMENT I - Congress shall make no law respect-
ing an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or
of the press, or the right of the people peaceably to
assemble, and to petition the government for a redress
of grievances.

AMENDMENT II - A well-regulated militia, being neces-
sary to the security of a free state, the right of the peo-
ple to keep and bear arms, shall not be infringed.

AMENDMENT III - No soldier shall, in time of peace,
be quartered in any house, without the consent of the
owner, nor in time of war, but in a manner to be pre-
scribed by law.

AMENDMENT IV - The right of the people to be secure
in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violat-
ed, and no warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particular-
ly describing the place to be searched, and the persons
or things to be seized.

AMENDMENT V - No person shall be held to answer for
a capital, or otherwise infamous crime, unless on a pre-
sentment or indictment of a grand jury, except in cases
arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger;
nor shall any person be subject for the same offense to
be twice put in jeopardy of life or limb; nor shall be



compelled in any criminal case to be a witness against
himself; nor be deprived of life, liberty, or property,
without due process of law; nor shall private property
be taken for public use, without just compensation.

AMENDMENT VI - In all criminal prosecutions, the
accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the state and district
wherein the crime shall have been committed, which
district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accu-
sation; to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses in
his favor, and to have the assistance of counsel for his
defense.

AMENDMENT VII - In suits at common law, where the
value in controversy shall exceed twenty dollars, the
right of trial by jury shall be preserved, and no fact
tried by a jury shall be otherwise re-examined in any
court of the United States, than according to the rules
of the common law.

AMENDMENT VIII - Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.

AMENDMENT IX - The enumeration in the Constitution
of certain rights shall not be construed to deny or dis-
parage others retained by the people.

AMENDMENT X - The powers not delegated to the
United States by the Constitution, nor prohibited by it
to the states, are reserved to the states respectively, or
to the people.
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At the National Archives in Washington, D.C., members of a Civil War reenactment troop
guard the original Emancipation Proclamation that abolished slavery, signed by President
Abraham Lincoln in 1863.

THE DEBATE OVER SLAVERY

The word “slavery” does not appear in the U.S. Constitution, but
the document gave indirect sanction to the institution. The dele-
gates to the Constitutional Convention provided that three-fifths of
the slaves would be counted in determining the number of congress-
men each state could elect to the House of Representatives. The
Constitution then required the return to their owners of fugitive
slaves (“persons held to service or labor") crossing state lines. And it
set a date—1808—after which Congress would not be prohibited
from ending the slave trade ("the migration or importation of such
persons as any of the states now existing shall think proper to
admit").
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Each of these provisions was hotly debated at the convention, and
each was finally accepted in a spirit of compromise. Even members
of northern antislavery societies, such as Alexander Hamilton,
opposed pursuing the slavery issue, arguing that such an effort
would irrevocably divide the states and endanger the more urgent
goal of a strong national government. Compromise was urged also
by such prominent southerners as George Washington and James
Madison, who detested slavery but believed it would disappear once
the Union was confirmed.

The moral issue, however, was raised passionately at the convention
on several occasions. Gouverneur Morris of Pennsylvania denounced
slavery as a "nefarious institution, the curse of heaven on the states
where it prevailed.” He contrasted the prosperity and human dignity
of free regions with “the misery and poverty” of slave states.

Ironically, the most eloquent attack on slavery at the convention was
voiced by Virginian George Mason, whom Jefferson called “the wis-
est man of his generation.” Slavery, Mason said, “produces the most
pernicious effect on manners. Every master of slaves is born a petty
tyrant.... Slavery discourages arts and manufactures. The poor
despise labor when they see it performed by slaves.... | hold it essen-
tial ... that the general government should have the power to pre-
vent the increase of slavery.”

In the coming years, the abolitionist movement would use the same
arguments and bring to bear the same sense of moral outrage; but
for the moment the issue of slavery was evaded, both as a word and
as a moral challenge. It would ultimately take the tragic conflagra-
tion of the Civil War (1861-1865) to end human bondage in the
United States and start the country along the difficult path to full
racial equality.
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Continued from page 23

The most recent amendments in-
clude the twenty-second, limiting the
president to two terms in office; the
twenty-third, granting citizens of the
District of Columbia the right to
vote; the twenty-fourth, giving citi-
zens the right to vote regardless of
failure to pay a poll tax; the twenty-
fifth, providing for filling the office
of vice president when it becomes
vacant in midterm; the twenty-sixth,
lowering the voting age to 18; and
the twenty-seventh, concerning the
compensation of U.S. senators and
representatives.

It is of significance that a majority of
the 27 amendments stem from con-
tinued efforts to expand individual
civil or political liberties, while only
a few are concerned with amplifying
the basic governmental structure
drafted in Philadelphia in 1787.

THE FEDERAL SYSTEM

The framers of the Constitution had
several clear-cut objectives in mind.
They set these down with remark-
able clarity in a 52-word, six-point
preamble to the principal document.

The problem of building a “more
perfect Union" was the obvious issue
facing the 13 states in 1787. It was
quite clear that almost any union
would be more nearly perfect than
that which existed under the Articles

of Confederation. But devising anoth-
er structure to replace it involved criti-
cal choices.

“... To Form a More Perfect
Union”

All the states were covetous of the
sovereign power they had exercised
since the break with England 11
years earlier. Balancing states' rights
with the needs of a central govern-
ment was no easy task. The makers
of the Constitution accomplished
this by letting the states keep all the
powers necessary to regulate the
daily lives of their citizens, provided
that these powers did not conflict
with the needs and welfare of the
nation as a whole. This division of
authority, which is termed federal-
ism, is essentially the same today.
The power of each state over local
affairs—in matters such as educa-
tion, public health, business organi-
zation, work conditions, marriage
and divorce, local taxation, and ordi-
nary police powers—is so fully rec-
ognized and accepted that two
neighboring states frequently have
widely differing laws on the same
subject.

Ingenious though the constitutional
arrangement was, the controversy
over states' rights continued to fester
until, three-quarters of a century
later, in 1861, a four-year war broke
out between the states of the North
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and those of the South. The war was
known as the Civil War, or the War
Between the States, and the underly-
ing issue was the right of the federal
government to regulate slavery in
the newer states of the Union.
Northerners insisted that the federal
government had such a right, while
southerners held that slavery was a
matter for each state to decide on its
own. When a group of southern
states attempted to secede from the
Union, war broke out and was
fought on the principle of the preser-
vation of the republic. With the
defeat of the southern states and
their reentry into the Union, federal
supremacy was reaffirmed and slav-
ery abolished.

“... To Establish Justice”

The essence of American democracy
is contained in the Declaration of
with its
phrase, “All men are created equal,”

Independence, ringing
and the follow-up statements “that
they are endowed by their creator
with certain unalienable rights, that
among these are life, liberty, and the
pursuit of happiness.”

The Constitution makes no distinc-
tion as to the wealth or status of per-
sons; all are equal before the law, and
all are equally subject to judgment
and punishment when they violate
the law. The same holds true for civil
disputes involving property, legal

agreements, and business arrange-
ments. Open access to the courts is
one of the vital guarantees written
into the Bill of Rights.

“... To Insure Domestic
Tranquility”

The stormy birth of the United
States and the unsettled conditions
along the American western frontier
convinced Americans of the need for
internal stability to permit the new
nation to grow and prosper. The fed-
eral government created by the
Constitution had to be
enough to protect the states against

strong

invasion from the outside and from
strife and violence at home. No part
of the continental United States has
been invaded by a foreign nation
since 1815. The state governments
have generally been strong enough
to maintain order within their own
borders. But behind them stands the
awesome power of the federal gov-
ernment, which is constitutionally
empowered to take the necessary
steps to preserve the peace.

“... To Provide for the Common
Defense”

Even with its independence secured,
the new nation faced very real dan-
gers on many sides in the late 18th
century. On the western frontier, set-
tlers faced a constant threat from
hostile Indian tribes. To the north,
the British still owned Canada,

29



whose eastern provinces were
jammed with vengeful American
Tories, who had remained loyal to
the British Crown during the Rev-
olutionary War. The French owned
the vast Louisiana Territory in the
continental midwest. To the south,
the Spanish held Florida, Texas, and
Mexico. All three European powers
had colonies in the Caribbean Sea,
within striking distance of the Amer-
ican coast. Moreover, the nations of
Europe were embroiled in a series of

wars that spilled over into the New

World.

In the early years, the constitutional
objective of providing a “common
defense” focused on opening up the
territory immediately beyond the
Appalachian Mountains and negoti-
ating a peace with the Native
American tribes who inhabited the
area. Within a short time, however,
the outbreak of war with England in
1812, skirmishes with the Spanish in
Florida, and war with Mexico in
1846 underscored the importance of
military strength.

As America’s economic and political
power defensive
strength grew. The Constitution

increased, its

divides the defense responsibility
between the legislative and execu-
tive branches: Congress alone has
the power to declare war and to
appropriate funds for defense, while

the president is commander-in-chief
of the armed forces and bears prima-
ry responsibility for the defense of
the country.

“... To Promote the General
Welfare”

At the end of the Revolution, the
United States was in a difficult eco-
nomic position. Its resources were
drained, its credit shaky, and its
paper money was all but worthless.
Commerce and industry had come
to a virtual halt, and the states and
the government of the confederation
were deeply in debt. While the peo-
ple were not in imminent danger of
starving, the prospects for economic
development were slim indeed.

One of the first tasks the new nation-
al government faced was to put the
economy on a sound footing. The
first article of the Constitution pro-
vided that: “The Congress shall have
power to lay and collect taxes ... to
pay the debts and provide for the ...
general welfare of the United States.”

The tax power enabled the govern-
ment to finance its war debts and to
put the currency on a firmer basis. A
the treasury was
appointed to look after the fiscal

secretary of

affairs of the nation, and a secretary
of state to handle relations with
other nations. Also appointed were a
secretary of war to be responsible for
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the nation's military security, and an
attorney general to act as the chief
law officer of the federal govern-
ment. Later, as the country expanded
and the economy became more com-
plex, the well-being of the people
necessitated the creation of addi-
tional executive departments.

“... To Secure the Blessings of
Liberty to Ourselves and Our
Posterity”

The emphasis on personal liberty
was one of the salient features of the
new American republic. Coming,
as many of them had, from a back-

ground of political or religious sup-
Americans were deter-
mined to preserve freedom in the
New World. The framers of the
Constitution, in giving authority to
the federal government, were careful
to protect the rights of all persons
by limiting the powers of both the
national and state governments. As a

pression,

result, Americans are free to move
from place to place; make their own
decisions about jobs, religion, and
political beliefs; and go to the courts
for justice and protection when they
feel these rights are being infringed
upon. R
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A parade in New York City to celebrate the adoption of the U.S. Constitution features a
ship on wheels named Hamilton, symbolizing the “ship of state.” Alexander Hamilton, an
author of The Federalist Papers, was the Constitution’s chief advocate in New York.
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CHAPTER

2

EXPLAINING THE
CONSTITUTION

THE
FEDERALIST
PAPERS

“But what is government itself
but the greatest of all reflections
on buman nature>” — James

Madison, The Federalist Papers,
1787-88
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For Thomas Jefferson, one of Amer-
ica's Founding Fathers and later
the new nation's third president,
The Federalist Papers were "the best
commentary on the principles of
government ... ever written.” For the
19th-century British philosopher John
Stuart Mill, The Federalist—as the col-
lection of 85 short essays was usual-
ly titled—was “the most instructive
treatise we possess on federal gov-
ernment.” The astute French political
commentator Alexis de Tocqueville,
writing in 1835, thought it “an excel-
lent book, which ought to be famil-
iar to the statesmen of all countries.”

Contemporary historians, jurists, and
political scientists have generally
agreed that The Federalist is the most
important work of political philoso-
phy and pragmatic government ever
in the United States.
[t has been compared to Plato's
Republic, Aristotle's Politics, and
Thomas Hobbes' Leviathan. And it
has been consulted by the leaders of

written

many new nations in Latin America,
Asia, and Africa as they were prepar-
ing their own constitutions.

The delegates who signed the draft
U.S. Constitution in Philadelphia on
September 17, 1787, stipulated that
it would take effect only after
approval by ratifying conventions in
9 of the 13 states. Although not stip-
ulated, a negative vote by either of

two key states—New York or
Virginia—could destroy the whole
enterprise because of these states'
size and power. Both New York and
Virginia delegates were sharply
divided in their opinions of the Con-
stitution. And New York Governor
George Clinton had already made

clear his opposition.

One would imagine that a work so
highly praised and so influential as
The Federalist Papers was the ripe fruit
of a long lifetime's experience in
scholarship and government. In fact,
it was largely the product of two
young men: Alexander Hamilton of

New York,
Madison of Virginia, age 36, who

age 32, and James
wrote in great haste—sometimes as
many as four essays in a single week.
An older scholar, John Jay, later
named as first chief justice of the
Supreme Court, contributed five of
the essays.

Hamilton, who had been an aide to
Washington during the Revolution,
asked Madison and Jay to join him in
this crucial project. Their purpose
was to persuade the New York con-
vention to ratify the just-drafted
Constitution. They would separately
write a series of letters to New York
newspapers, under the shared pseu-
donym “Publius,” in which they
would explain and defend the
Constitution.
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It was Hamil-
1 ton who initia-
i ted the project,
outlined the se-
quence of topics
to be discussed,
and vigorously
addressed most
of them in 51
of the letters.
But Madison's
29 letters have proved to be the most

James Madison

memorable in their combination of
frankness, balance, and reasoning
power. It is not clear whether
The Federalist Papers, written between
October 1787 and May 1788, had a
decisive effect on New York's grudg-
ing ratification of the Constitution.
But there can be no doubt that
the essays became, and remain, the
most authoritative commentary on
that document.

A NEW KIND OF FEDERALISM

The first and most obvious approach
The Federalist Papers used was a new
definition of federalism. Having just
won a revolution against an oppres-
sive monarchy, the former American
colonists were in no mood to replace
it with another centralized, unre-
strained regime. On the other hand,
their experience with instability and
disorganization under the Articles of
Confederation, due to jealousy and
competition between the individual

states, made
them receptive
to the creation
of a stronger
go-
vernment. A

national

number of The
Federalist Papers
argued that a
new kind of

Alexander Hamilton

balance, never
achieved elsewhere, was possible.

Indeed, them-

selves a balance between the na-

the Papers were

tionalist propensities of Hamilton,
who reflected the commercial in-
terests of a port city, New York,
and the wariness of Madison, who
shared the suspicion of distant
authority that was widely held by
Virginia farmers.

Madison proposed that, instead of
the absolute sovereignty of each
state under the Articles of Confed-
eration, the states would retain a
“residual sovereignty” in all those
areas that did not require national
concern. The very process of ratifi-
cation of the Constitution, he
argued, symbolized the concept of
federalism rather than nationalism.
He said: “This assent and ratification
is to be given by the people, not as
individuals composing one entire
nation, but as composing the distinct
and individual states to which they
respectively belong.... The act,
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therefore, establishing the Consti-
tution, will not be a national but a
federal act.”

Hamilton suggested what he called a
“concurrency” of powers between
the national and state governments.
But his analogy of planets revolving
around the sun yet retaining their
separate
emphasis on a central authority.

status placed greater
Hamilton and Jay (also from New
York) cited examples of alliances in
ancient Greece and contemporary
Europe that invariably fell apart in
times of crisis. To the authors of The
Federalist Papers, whatever their differ-
ences, the lesson was clear: survival
as a respected nation required the
transfer of important, though limit-
ed, powers to the central govern-
ment. They believed that this could
be done without destroying the
identity or autonomy of the separate
states.

CHECKS AND BALANCES

The Federalist Papers also provide the
first specific mention found in polit-
ical literature of the idea of checks
and balances as a way of restricting
governmental power and preventing
its abuse. The words are used mainly
in reference to the bicameral legisla-
which both Hamilton and

Madison regarded as the most pow-

ture,

erful branch of government. As orig-

inally conceived, the presumably
impetuous, popularly elected House
of Representatives would be checked
and balanced by a more conservative
Senate chosen by state legislatures.
(The Seventeenth Amendment to
the Constitution, added in 1913,
changed this provision to mandate
the popular election of senators.) On
one occasion, however, Madison
argued more generally that “office
should check office,” and Hamilton
observed that “a democratic assem-
bly is to be checked by a democratic
senate and both these by a democra-
tic chief magistrate.”

In his most brilliant essay (Number
78), Hamilton defended the Su-
preme Court's right to rule upon the
constitutionality of laws passed by
national or state legislatures. This
historically crucial power of “judicial
review,” he argued, was an appropri-
ate check on the legislature, where it
was most likely that “the pestilential
breath of faction may poison the
fountains of justice." Hamilton
explicitly rejected the British system
of allowing the Parliament to over-
ride by majority vote any court deci-
sion it finds displeasing. Rather, “the
courts of justice are to be considered
the bulwarks of a limited Consti-
tution against legislative encroach-
ments.” Only the painstaking and
difficult process of amending the
Constitution, or the gradual trans-
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formation of the Supreme Court's

members to another viewpoint,
could reverse the Court's interpreta-

tion of that document.

HUMAN NATURE, GOVERNMENT,
AND INDIVIDUAL RIGHTS

Behind the notion of checks and bal-
ances lay a profoundly realistic view
of human nature. While Madison
and Hamilton believed that people
at their best were capable of reason,
self-discipline, and fairness, they also
recognized their susceptibility to
passion, intolerance, and greed. In a
famous passage, after discussing
what measures were needed to pre-
serve liberty, Madison wrote: “It may
be a reflection on human nature that
such devices should be necessary to
control the abuses of government.
But what is government itself but the
greatest of all reflections on human
nature? If men were angels, no gov-
ernment would be necessary. If
angels were to govern, neither exter-
nal nor internal controls on govern-
ment would be necessary. In framing
a government which is to be admin-
istered by men over men, the great
difficulty lies in this: You must first
enable the government to control
the governed; and in the next place
oblige it to control itself.”

In the most striking and original

of The Federalist Papers (Number 10),

Madison addressed this double chal-
lenge. His central concern was the
need “to break and control the vio-
lence of faction,” by which he meant
parties, and which he
regarded as the greatest danger to

political

popular government: “l understand a
number of citizens ... are united and
actuated by some common impulse
of passion, or of interest, adverse to
the rights of other citizens, or to the
permanent and aggregate interests of
the community.”

These passions or interests that
endanger the rights of others may be
religious or political or, most often,
economic. Factions may divide along
lines of haves and have-nots, credi-
tors and debtors, or according to the
kinds of property possessed. Madi-
son wrote: "A landed interest, a man-
ufacturing interest, a mercantile
interest, a moneyed interest, with
many lesser interests, grow up of
necessity in civilized nations, and
divide themselves into different
classes, actuated by different senti-
ments and view. The regulation of
these various and interfering inter-
ests forms the principal task of mod-
ern legislation....”

How can fair, rational, and free peo-
ple mediate so many competing
claims or the factions that derive
from them? Since it is impossible to
outlaw passion or self-interest, a
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proper form of government must be
able to prevent any faction, whether
minority or majority, from imposing
its will against the general good.
One defense against an overbearing
faction, Madison said, is the republi-
can (or representative) form of gov-
ernment, which tends “to refine and
enlarge the public views by passing
them through the medium of a cho-
sen body of citizens.”

But even more important, according
to Madison, was broadening the
geographic and popular basis of the
republic, as would happen under the
national government proposed by
the new Constitution. He wrote: "As
each representative will be chosen
by a greater number of citizens in
the large than in the small republic,
it will be more difficult for unworthy
candidates to practice with success
the vicious arts by which elections
are too often carried.... The influ-
ence of factious leaders may kindle a
flame within their particular states
but will be unable to spread a gener-
al conflagration through the other
states.”

What is being urged here is the prin-
ciple of pluralism, which welcomes
diversity both for its own sake as a
testimony to individual variety and
freedom, but even more crucially for
its positive effect in neutralizing
conflicting passions and interests.

Just as the great variety of religious
faiths in the United States makes
unlikely the imposition of a single
established church, so the variety of
states with many divergent regions
and concerns makes unlikely the
national victory of an inflamed and
potentially oppressive faction or
party. A confirmation of Madison's
argument can be found in the evolu-
tion of the major American politi-
cal parties, which have tended to
be moderate and nonideological
because they each encompass such a
diversity of sectional and economic
interests.

THE SEPARATION OF POWERS

The idea of separating powers
among the various branches of gov-
ernment to avoid the tyranny of con-
centrated power falls under the larger
category of checks and balances.
But The Federalist Papers see another
virtue in the separation of powers,
namely, an increase in governmental
efficiency and effectiveness. By
being limited to specialized func-
tions, the different branches of gov-
ernment develop both an expertise
and a sense of pride in their roles,
which would not be the case if they
were joined together or overlapped
to any considerable degree.

Qualities that might be crucial to
one function could be ill-suited for
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Thus

" . . " .
energy in the executive” as essential

another. Hamilton termed
to defending the country against for-
eign attacks, administering the laws
fairly, and protecting property and
individual liberty, which he viewed
as closely related rights. On the
other hand, not energy but "deliber-
ation and wisdom" are the best qual-
ifications for a legislator, who must
earn the confidence of the people
and conciliate their divergent interests.

This

explains why executive authority

difference of needs also
should be placed in the hands of one
person, the president, since a plural-
ity of executives could lead to paraly-
sis and “frustrate the most important
measures of government, in the
most critical emergencies of the
state.” That is, once the legislature,
reflecting the will of the people,
has rendered its deliberate and fully
debated judgment by passing a law,
the executive must firmly carry out
that law without favoritism, resisting
any self-interested pleas for excep-
tion. And in the event of an attack by
a foreign state, the executive must
have the power and energy to re-
spond immediately and forcefully.
As for the judiciary, the qualities
wanted there are special as well: not
the executive's energy and dispatch,
nor the legislator's responsiveness to
popular sentiment or ability to com-
promise, but “integrity and modera-

tion." And, by being appointed for
life, judges would have freedom from
popular, executive, or legislative
pressures.

THE PERENNIAL QUESTIONS OF
POLITICS

The memorable observations in The
Federalist Papers about government,
society, liberty, tyranny, and the
nature of political man are not
always easy to locate. Much in these
essays is dated or repetitious or
archaic in style. The authors had nei-
ther the time nor the inclination to
put their thoughts in an orderly and
comprehensive form. Yet The Feder-
alist Papers remain indispensable to
anyone seriously interested in the
perennial questions of political theo-
ry and practice raised by Hamilton
and Madison. “No more eloquent,
and

answers have ever been given by

tough-minded, instructive
an American pen,” wrote the distin-
guished political historian Clinton
Rossitor in the 20th century. “The
message of The Federalist reads: no
happiness without liberty, no liberty
without self-government, no self-
government without constitutional-
ism, no constitutionalism without
morality—and none of these great
goods without stability and order.” ®

39



e

The White House

40



CHAPTER

3

THE EXECUTIVE
BRANCH

POWERS OF
THE
PRESIDENCY

“The chief magistrate derives all
bis authority from the people...”

— Abrabam Lincoln, First
Inaugural Address, 1861
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At a time when all the major Eu-
ropean states had hereditary mon-
archs, the idea of a president with a
limited term of office was itself revo-

the

adopted in 1787 vested executive

lutionary. But Constitution
power in a president, and that
remains the case today. The Consti-
tution also provides for the election
of a vice president, who succeeds to
the presidency in case of the death,
resignation, or incapacitation of the
president. While the Constitution
spells out in some detail the duties
and powers of the president, it does
not delegate any specific executive
powers to the vice president, to the
14-member presidential cabinet
(made up of the heads of the federal
departments), or to other federal
officials.

Creation of a powerful, unitary
presidency was the source of some
in the
Convention. Several states had expe-

contention Constitutional
rience with executive councils made
up of several members, a system that
had been followed with considerable
success by the Swiss for some years.
Delegate Benjamin Franklin urged
that a similar system be adopted by
the United States. Moreover, many
delegates, still smarting under the
excesses of executive power wielded
by the British Crown, were wary of a
powerful presidency. Nonetheless,
advocates of a single president—who

would operate under strict checks
and balances—carried the day.

The Constitution requires the presi-
dent to be a native-born American
citizen at least 35 years of age. Can-
didates for the presidency are chosen
by political parties several months
before the presidential election,
which is held every four years (in
years divisible evenly by four) on the
first Tuesday after the first Monday
in November. The Twenty-second
Amendment, ratified in 1951, limits
the president to two terms of office.

The vice president serves concur-
rently with the president. In addition
to holding the right of succession,
the vice president is the presiding
officer of the Senate. The Twenty-
fifth Amendment, adopted in 1967,
amplifies the process of presidential
succession. It describes the specific
conditions under which the vice
president is empowered to take over
the office of president if the presi-
dent should become incapacitated. It
also provides for resumption of the
office by the president in the event
of his recovery. In addition, the
amendment enables the president to
name a vice president, with congres-
sional approval, when the second
office is vacated.

The Constitution gives Congress the
power to establish the order of suc-
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cession after the vice president. At
present, should both the president
and vice president vacate their
offices, the speaker of the House of
Representatives would assume the
presidency. Next comes the presi-
dent pro tempore of the Senate (a sena-
tor elected by that body to preside
in the absence of the vice president),
and then cabinet officers in designat-
ed order.

The seat of government is Wash-
ington, D.C. (the District of Colum-
bia),
between the states of Maryland and

a federal enclave located

Virginia on the eastern seaboard. The
White House, both residence and
office of the president, is located
there.

The method of electing the presi-
dent is peculiar to the American
system. Although the names of the
candidates appear on the ballots, the
people technically do not vote
directly for the president (and vice
president). Instead, the voters of
each state select a slate of presiden-
tial “electors,” equal to the number
of senators and representatives that
state has in Congress. The candidate
with the highest number of votes
in each state wins all the “electoral
votes” of that state.

The electors of all 50 states and the
District of Columbia—a total of 538

persons—make up what is known as
the electoral college. Under the
terms of the Constitution, the elec-
toral college never meets as a body.
Instead, the electors in each state
gather in their state capital shortly
after the election and cast their votes
for the candidate with the largest
number of popular votes in their
state. To be successful, a candidate
for the presidency must receive 270
electoral votes out of the possible
538. The Constitution stipulates that
if no candidate has a majority, the
decision shall be made by the House
of Representatives, with all members
from a state voting as a unit. In this
event, each state and the District of
Columbia would be allotted one
vote only.

The presidential term of four years
begins on January 20 (it was changed
from March by the Twentieth
Amendment, ratified in 1933) fol-
lowing a November election. The
president starts his official duties
with an inauguration ceremony, tra-
ditionally held on the steps of the
U.S. Capitol, where Congress meets.
The president publicly takes an oath
of office, which is traditionally
administered by the chief justice of
the Supreme Court. The words are
prescribed in Article II of the
Constitution: "l do solemnly swear
(or affirm) that I will faithfully exe-
cute the office of president of the

Continued on page 45
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THE PRESIDENCY

Term of Office: Elected by the people, through the electoral college,

to a four-year term; limited to two terms.
Salary: $400,000 per year as of January 20, 2001.
Inauguration: January 20, following the November general election.

Qualifications: Native-born American citizen, at least 35 years old,

and at least 14 years a resident of the United States.

Chief Duty: To protect the Constitution and enforce the laws made by
the Congress.

Other Powers: To recommend legislation to the Congress; to call spe-
cial sessions of the Congress; to deliver messages to the Congress; to
sign or veto legislation; to appoint federal judges; to appoint heads of
federal departments and agencies and other principal federal officials;
to appoint representatives to foreign countries; to carry on official
business with foreign nations; to exercise the function of commander-
in-chief of the armed forces; to grant pardons for offenses against the

United States.
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Continued from page 43

United States, and will, to the best of
my ability, preserve, protect, and
defend the Constitution of the
United States.” The oath-taking cer-
emony is followed by an inaugural
address in which the new president
outlines the policies and plans of his
administration.

PRESIDENTIAL POWERS

The office of president of the United
States is one of the most powerful in
the world. The president, the
Constitution says, must “take care
that the laws be faithfully executed.”
To carry out this responsibility, he
presides over the executive branch of
the federal

organization numbering about 4 mil-

government—a vast

lion people, including 1 million
active-duty military personnel. In
addition, the president has impor-
tant legislative and judicial powers.

Executive Powers

Within the executive branch itself,
the president has broad powers to
manage national affairs and the
workings of the federal government.
The president can issue rules, regula-
tions, and instructions called execu-
tive orders, which have the binding
force of law upon federal agencies
but do not require congressional
approval. As commander-in-chief of
United

States, the president may also call

the armed forces of the

President George Bush announces an

environmental initiative at the headquarters
of the National Aeronautics and Space
Administration in 1992.

into federal service the state units of
the National Guard. In times of war
or national emergency, the Congress
may grant the president even broad-
er powers to manage the national
economy and protect the security of
the United States.

The president nominates—and the
Senate confirms—the heads of all
executive departments and agencies,
together with hundreds of other
high-ranking federal officials. The

large majority of federal workers,
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however, are selected through the
Civil system,
appointment and promotion are

Service in which

based on ability and experience.

Legislative Powers

Despite the constitutional provision
that “all legislative powers” shall be
vested in the Congress, the presi-

President Bill Clinton, surrounded by members of the U.S.

Congress, signs higher education legislation in 1998.

dent, as the chief formulator of pub-
lic policy, has a major legislative
role. The president can veto any bill
passed by Congress and, unless two-
thirds of the members of each house
vote to override the veto, the bill
does not become law.

Much of the legislation dealt with by
Congress is drafted at the initiative
of the executive branch. In his annu-

al and special messages to Congress,
the president may propose legisla-
tion he believes is necessary. If
Congress should adjourn without
acting on those proposals, the presi-
dent has the power to call it into spe-
cial session. But beyond this official
role, the president, as head of a polit-
ical party and as principal executive
officer of the ULS.
government, is in a
position to influ-
ence public opinion
and thereby to
influence the course
of legislation in
Congress.

their
working relation-
with  Con-
gress, presidents in

To improve
ships

recent years have
set up a Congres-
sional Liaison Of-
fice in the White
House. Presidential
aides keep abreast of all important
legislative activities and try to per-
suade senators and representatives of
both parties to support administra-
tion policies.

Judicial Powers

Among the president’s constitutional
powers is that of appointing impor-
tant public officials. Presidential
nomination of federal judges, includ-
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President Ronald Reagan meets with
Sandra Day O'Connor after nominating her
as the first female justice of the U.S.
Supreme Court in 1981.

ing members of the Supreme Court,
is subject to confirmation by the
Senate. Another significant power is
that of granting a full or conditional
pardon to anyone convicted of
breaking a federal law—except in a
case of impeachment. The pardon-
ing power has come to embrace the
power to shorten prison terms and
reduce fines.

Powers in Foreign Affairs

Under the Constitution, the presi-
dent is the federal official primarily
responsible for the relations of the
United States with foreign nations.
The president appoints ambassadors,
ministers, and consuls—subject to
confirmation by the Senate—and
receives foreign ambassadors and
other public officials. With the sec-
retary of state, the president man-

ages all official contacts with foreign
governments. On occasion, the pres-
ident may personally participate in
summit conferences where chiefs of
state meet for direct consultation.
Thus, President Woodrow Wilson
headed the American delegation to
the Paris conference at the end of
World War I. President Franklin D.
Roosevelt met with Allied leaders
during World War II; and every pres-
ident since then has sat down with
world leaders to discuss economic
and political issues and to reach
bilateral and multilateral agreements.

President Jimmy Carter holds a weekly
breakfast meeting with his chief foreign
policy advisers in 1980.

Through the Department of State,
the president is responsible for the
protection of Americans abroad and
of foreign nationals in the United

States. The decides

president
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whether to recognize new nations
and new governments, and negotiate
treaties with other nations, which
become binding on the United
States when approved by two-thirds
of the Senate. The president may
also negotiate ‘“executive agree-
ments” with foreign powers that are
not subject to Senate confirmation.

CONSTRAINTS ON
PRESIDENTIAL POWER

Because of the vast array of presiden-
tial roles and responsibilities, cou-
pled with a conspicuous presence on
the national and international scene,
political analysts have tended to
place great emphasis on the presi-
dent's powers. Some have even spo-
ken of the “the imperial presidency,”
referring to the expanded role of the
office that Franklin D. Roosevelt
maintained during his term.

One of the first sobering realities a
new president discovers is an inherit-
ed bureaucratic structure that can be
difficult to manage and slow to
change direction. The president's
power to appoint extends only to
some 3,000 people out of a civilian
government work force of about 3
million.

The president finds that the machin-
ery of government often operates
independently of presidential inter-

ventions, has done so through earlier
administrations, and will continue to
do so in the future. New presidents
are immediately confronted with a
backlog of decisions from the outgo-
ing administration. They inherit a
budget formulated and enacted into
law long before they came to office,
as well as major spending programs
(such as veterans' benefits, Social
Security payments, and Medicare
health insurance for the elderly),
which are mandated by law. In for-
eign affairs, presidents must conform
with treaties and informal agree-
ments negotiated by their predeces-
sors in office.

As the happy euphoria of the post-
election "honeymoon” dissipates,
the new president discovers that
Congress has become less coopera-
tive and the media more critical. The
president is forced to build at least
temporary alliances among diverse,
often antagonistic interests—eco-
nomic, geographic, ethnic, and ideo-
logical. Compromises with Congress
must be struck if any legislation is to
be adopted. "It is very easy to defeat
a bill in Congress,” lamented Presi-
dent John F. Kennedy. "It is much
more difficult to pass one.”

Despite these constraints, every
president achieves at least some of
his legislative goals and prevents by
veto the enactment of other laws he
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believes not to be in the nation's best
interests. The president's authority in
the conduct of war and peace,
including the negotiation of treaties,
is substantial. Moreover, the presi-
dent can use his unique position to
articulate ideas and advocate poli-
which then have a better
chance of entering the public con-

cies,

sciousness than those held by his
political rivals. President Theodore
Roosevelt called this aspect of the
presidency “the bully pulpit,” for
when a president raises an issue, it
inevitably becomes subject to public
debate. A president's power and
influence may be limited, but they
are also greater than those of any
other American, in or out of office.

THE EXECUTIVE DEPARTMENTS

The day-to-day enforcement and
administration of federal laws is in
the hands of the various executive
departments, created by Congress to
deal with specific areas of national
and international affairs. The heads
of the 14 departments, chosen by
the president and approved by the
Senate, form a council of advisers
generally known as the president's
“cabinet.” In addition to depart-
ments, there are a number of staff
organizations grouped into the
Executive Office of the President.
These include the White House
staff, the National Security Council,

the Office of Management and
Budget, the Council of Economic
Advisers, the Office of the U.S.
Trade Representative, and the Office
of Science and Technology Policy.

The Constitution makes no provi-
sion for a presidential cabinet. It
does provide that the president may
ask opinions, in writing, from the
principal officer in each of the exec-
utive departments on any subject in
their area of responsibility, but it
does not name the departments or
describe their duties. Similarly, there
are no specific constitutional quali-
fications for service in the cabinet.

The cabinet developed outside the
Constitution as a matter of practical
necessity, for even in the days of
George Washington, the country's
first president, it was impossible for
the president to discharge his duties
and

Cabinets are what any particular

without advice assistance.
president makes them. Some presi-
dents have relied heavily on them for
advice, others lightly, and some few
have largely ignored them. Whether
or not cabinet members act as advis-

ers, they retain responsibility for

!

directing the activities of the gov-
ernment in specific areas of concern.

Each department has thousands of
employees, with offices throughout
the country as well as in Wash-

Continued on page 52
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THE CABINET

All departments are headed by a secretary, except the
Department of Justice, which is headed by the attorney
general.

Department of Agriculture: Created in 1862.

Department of Commerce: Created in 1903. The
Department of Commerce and Labor split into two separate
departments in 1913.

Department of Defense: Amalgamated in 1947. The
Department of Defense was established by combining the
Department of War (established in 1789), the Department
of the Navy (established in 1798), and the Department of
the Air Force (established in 1947). Although the secretary
of defense is a member of the cabinet, the secretaries of the
Army, Navy, and Air Force are not.

Department of Education: Created in 1979. Formerly part
of the Department of Health, Education, and Welfare.

Department of Energy: Created in 1977.
Department of Health and Human Services: Created in

1979, when the Department of Health, Education, and
Welfare (created in 1953) was split into separate entities.



Department of Housing and Urban Development: Created
in 1965.

Department of the Interior: Created in 1849.

Department of Justice: Created in 1870. Between 1789 and
1870, the attorney general was a member of the cabinet,
but not the head of a department.

Department of Labor: Created in 1913.

Department of State: Created in 1789.

Department of Transportation: Created in 1966.

Department of the Treasury: Created in 1789.

Department of Veterans Affairs: Created in 1989, when the
Veterans Administration was elevated to cabinet level.
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Continued from page 49

ington. The departments are divided
into divisions, bureaus, offices, and
services, each with specific duties.

Department of Agriculture

The Department of Agriculture
(USDA) supports agricultural pro-

Sheep are herded into pens for counting and weighing at the U.S. Department of

hunger, and malnutrition by issuing
food stamps to the poor; by sponsor-
ing educational programs on nutri-
tion; and by administering other
food assistance programs, primarily
for children, expectant mothers, and
the elderly. It maintains production

- |

— L

Agriculture sheep experiment station near Dubois, Idaho.

duction to ensure fair prices and
stable markets for producers and con-
sumers, works to improve and main-
tainfarmincome, and helpsto develop
and expand markets abroad for
agricultural products. The depart-
ment attempts to curb poverty,

capacity by helping landowners pro-
tect the soil, water, forests, and other
natural resources.

USDA administers rural development,
credit, and conservation programs
that are designed to implement
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national growth policies, and it
conducts scientific and technologi-
cal research in all areas of agricul-
ture. Through its inspection and

USDA ensures
standards of quality in food offered

grading services,

for sale. The department's Agri-
cultural Research Service works to
develop solutions to agricultural
problems of high national priority,
and National
Agricultural Library to disseminate

it administers the

information to a wide cross-section
of users, from research scientists to
the general public.

The USDA Foreign Agricultural
Service (FAS) serves as an export
promotion and service agency for
U.S. agriculture, employing special-
ists abroad who make surveys of for-
eign agriculture for U.S. farm and
business interests. The U.S. Forest
Service, also part of the department,
administers an extensive network of
national forests and wilderness areas.

Department of Commerce
The

serves to promote the nation's inter-

Department of Commerce
national trade, economic growth,
and technological advancement. It
offers assistance and information to
increase U.S. competitiveness in the
global marketplace; administers pro-
grams to create new jobs and to fos-
ter the growth of minority-owned
businesses; and provides statistical,

Dave Glaze, one of the developers of the

atomic clock, checks the device at the
Commerce Department’'s National Institute
of Standards and Technology in Boulder,
Colorado. The clock keeps time by counting
precisely the vibrations of atoms.

economic, and demographic infor-
mation for business and government
planners.

The department comprises a diverse
array of agencies. The National
Institute of Standards and Tech-
nology, for example, promotes eco-
nomic growth by working with
industry to develop and apply tech-
nology, measurements, and stan-
dards. The National Oceanic and
Atmospheric Administration, which
includes the National Weather
Service, works to improve under-
standing of the earth’s environment
and to conserve the nation's coastal
and marine resources. The Patent
and Trademark Office promotes the
progress of science and the useful
arts by securing for authors and in-
ventors the exclusive right to their
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The

National Telecommunications and

creations and discoveries.
Information Administration advises
the president on telecommunications
policy and works to spur innova-
tion, encourage competition, create
jobs, and provide consumers with
better quality telecommunications
at lower prices.

Department of Defense

Headquartered in the Pentagon, one
of the world’s largest office build-
ings, the Department of Defense
(DoD) is responsible for all matters

Then Secretary of Defense Wiliam J. Perry presents a
diploma to a graduate of the U.S. Military Academy at
West Point, New York, in 1996.

relating to the nation's military secu-
rity. [t provides the military forces of
the United States, which consist of
about 1 million men and women on
active duty. They are backed, in case
of emergency, by 1.5 million mem-
bers of state reserve components,
known as the National Guard. In

addition, about 730,000 civilian
employees serve in the Defense
Department in such areas as
research, intelligence communica-
tions, mapping, and international
security affairs. The National
Security Agency, which coordinates,
directs, and performs highly special-
ized intelligence activities in support
of U.S. government activities, also
comes under the direction of the sec-

retary of defense.

The department directs the separate-
ly organized military departments of
the Army, Navy, Marine
Corps, and Air Force, as
well as the four military ser-
- vice academies and the
National War College, the
Joint Chiefs of Staff, and
several specialized combat
commands. DoD maintains
forces overseas to meet
treaty commitments, to
protect the nation's outly-
ing territories and com-
merce, and to provide air
combat and support forces.
Nonmilitary responsibili-
ties include flood control, develop-
ment of oceanographic resources,
and management of oil reserves.

Department of Education

While schools are primarily a local
responsibility in the U.S. system
of education, the Department of
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Children at work in their classroom in a New York City
public school.

Education provides national leader-
ship to address critical issues in
American education and serves as a
clearinghouse of information to help
state and local decisionmakers
improve their schools. The depart-
ment establishes policy for and
administers federal aid-to-education
programs, including student loan
programs, programs for disadvan-
taged and disabled students, and
vocational programs.

In the 1990s, the Department of
Education focused on the following
issues: raising standards for all stu-
dents; improving teaching; involving
parents and families in children’s edu-
cation; making schools safe, disci-
plined, and drug-free; strengthening
and
work; increasing access to financial
aid for students to attend college and

connections between school

receive training; and helping
all students become techno-
logically literate.

Department of Energy

Growing concern with the
nation's energy problems
in the 1970s prompted Con-
gress to create the Depart-
ment of Energy (DOE). The
department took over the
functions of several govern-
ment agencies already en-
gaged in the energy field.
Staff offices within DOE are
responsible for the research, devel-
opment, and demonstration of ener-
gy technology; energy conservation;
civilian and military use of nuclear
energy; regulation of energy produc-
tion and use; pricing and allocation
of oil; and a central energy data col-
lection and analysis program.

The Department of Energy protects
the nation's environment by setting
standards to minimize the harmful
effects of energy production. For
example, DOE conducts environ-
mental and health-related research,
such as studies of energy-related pol-
lutants and their effects on biological
systems.

Department of Health and
Human Services

The Department of Health and
(HHS), which

Human Services
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Dr. Teresa Pham, a specialist in geriatric
medicine, talks with a patient at the
Rehabilitation Center of Los Angeles,
California.

oversees some 300 programs, proba-
bly directly touches the lives of more
Americans than any other federal
agency. Its largest component, the
Health Care Financing Administra-
tion, administers the Medicare and
Medicaid programs, which provide
health care coverage to about one in
every five Americans. Medicare pro-
vides health insurance for 30 million
elderly and disabled Americans.
Medicaid, a joint federal-state pro-
gram, provides health coverage for

31 million low-income persons,

including 15 million children.

HHS also administers the National
Institutes of Health (NIH), the
world's premier medical research or-
ganization, supporting some 30,000
research projects in diseases like can-
cer, Alzheimer's, diabetes, arthritis,
heart ailments, and AIDS. Other
HHS agencies ensure the safety and
effectiveness of the nation's food
supply and drugs; work to prevent
outbreaks of communicable diseases;
provide health the
nation's American Indian and Alaska

services to

Native populations; and help to
improve the quality and availability
of substance abuse prevention,
addiction treatment, and mental

health services.

Department of Housing and
Urban Development

The Department of Housing and
Urban Development (HUD) man-
ages programs that assist community
development and help provide affor-
dable housing for the nation. Fair
housing laws, administered by
HUD, are designed to ensure that
individuals and families can buy a
home without being subjected to
discrimination. HUD directs mort-
gage insurance programs that help
families become homeowners, and a
rent-subsidy program for low-
income families that otherwise could
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not afford decent housing. In addi-
tion, it operates programs that aid
neighborhood rehabilitation, pre-
serve urban centers from blight, and
encourage the development of new
communities. HUD also protects the
home buyer in the marketplace and
fosters programs to stimulate the
housing industry.

Department of the Interior

As the nation's principal conserva-
tion agency, the Department of the
Interior is responsible for most of the
federally owned public lands and
natural resources in the United
States. The U.S. Fish and Wildlife
500 wildlife
refuges, 37 wetland management dis-

Service administers

tricts, 65 national fish hatcheries,
and a network of wildlife law en-
forcement agents. The National Park
Service administers more than 370
national parks and monuments, sce-
nic parkways, riverways, seashores,
recreation areas, and historic sites,
through which it preserves America's
natural and cultural heritage.

Through the Bureau of Land Man-
agement, the department oversees
the land and resources—from range-
land vegetation and recreation areas
to timber and oil production—of
millions of hectares of public land
located primarily in the West. The
Bureau of Reclamation manages
scarce water resources in the semi-

The

department regulates mining in the

arid western United States.

United States, assesses mineral re-
sources, and has major responsibility
for protecting and conserving the
trust resources of American Indian
and Alaska Native tribes.
nationally, the department coordi-

Inter-

nates federal policy in the territories
of the U.S. Virgin Islands, Guam,
American Samoa, and the Northern
Mariana Islands, and oversees fund-
ing for development in the Marshall
Islands, the Federated States of
Micronesia, and Palau.

Department of Justice

The Department of Justice repre-
sents the U.S. government in legal
matters and courts of law, and ren-
ders legal advice and opinions upon
request to the president and to the
heads of the executive departments.
The Justice Department is headed by
the attorney general of the United
States, the chief law enforcement
officer of the federal government. Its
Federal Bureau of Investigation (FBI)
is the principle law enforcement
body for federal crimes, and its
Immigration and Naturalization
Service (INS) administers immigra-
tion laws. A major agency within the
department is the Drug Enforcement
Administration (DEA), which en-
forces narcotics and controlled sub-
stances laws, and tracks down major
illicit drug trafficking organizations.

57



The Justice Department also gives
aid to local police forces. In addition,
the department directs U.S. district
attorneys and marshals throughout
the country, supervises federal pris-
ons and other penal institutions, and

Field agents of the Drug Enforcement
Administration (DEA) meet with Michelle
Leonhart, the special agent in charge of the

DEA'’s office in San Francisco, California.

investigates and reports to the presi-
dent on petitions for paroles and par-
dons. The Justice Department is also
linked to INTERPOL, the Inter-
national Criminal Police Organi-
zation, charged with promoting
mutual assistance between law en-
forcement agencies in 176 member
countries.

Department of Labor

The Department of Labor promotes
the welfare of wage earners in the
United States, helps improve work-
ing conditions, and fosters good

relations between labor and manage-
ment. It administers federal labor
laws through such agencies as the
Occupational Safety and Health
Administration, the Employment
Standards Administration, and the
Mine Safety and Health Administra-
tion. These laws guarantee workers'
rights to safe and healthy working
conditions, hourly wages and over-
time pay, freedom from employment
discrimination, unemployment insur-
ance, and workers' compensation for
on-the-job injury. The Department
also protects workers' pension rights,
sponsors job training programs, and
helps workers find jobs. Its Bureau of
Labor Statistics monitors and reports
changes in employment, prices, and
other national economic measure-
ments. For job seekers, the depart-
ment makes special efforts to help
older workers, youths, minorities,
women, and the disabled.

Department of State

The Department of State advises the
president, who has overall responsi-
bility for formulating and executing
the foreign policy of the United
States. The department assesses
American overseas interests, makes
recommendations on policy and
future action, and takes necessary
steps to carry out established policy.
[t maintains contacts and relations
between the United States and for-
eign countries, advises the president
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on recognition of new foreign coun-
tries and governments, negotiates
treaties and agreements with foreign
nations, and speaks for the United
States in the United Nations and in
other major international organiza-
tions. The department maintains
more than 250 diplomatic and con-
sular posts around the world. In
1999, the Department of State inte-
grated the U.S. Arms Control and
Disarmament Agency and the U.S.
Information Agency into its structure
and mission.

Department of Transportation

The Department of Transportation
(DOT) establishes the nation's over-
all transportation policy through 10
operating units that encompass high-
way planning, development, and

construction; urban mass transit; rail-

roads; civilian aviation; and the safe-
ty of waterways, ports, highways,
and oil and gas pipelines.

For example, the Federal Aviation
Administration operates a network
of airport towers, air traffic control
centers, and flight service stations
across the country; the Federal
Highway Administration provides
financial assistance to the states to
improve the interstate highway sys-
tem, urban and rural roads, and
bridges; the National Highway
Traffic Safety Administration estab-
lishes safety performance standards
for motor vehicles and motor vehicle
equipment; and the Maritime Ad-
ministration operates the U.S. mer-
chant marine fleet. The U.S. Coast
Guard, the nation's primary mari-
time law enforcement and licensing

-,

A Federal Aviation Administration (FAA) air traffic controller monitors a radar display at the

FAA's regional center in Seattle, Washington.
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agency, conducts search and rescue
missions at sea, combats drug smug-
gling, and works to prevent oil spills
and ocean pollution.

Department of the Treasury

The Department of the Treasury is
responsible for serving the fiscal and
monetary needs of the nation. The
department performs four basic func-
tions: formulating financial, tax, and
fiscal policies; serving as financial
agent for the U.S. government; pro-

Secret Service agents flank President Bill
Clinton’s car during the 1993 inaugural
parade in Washington, D.C.

viding specialized law enforcement
services; and manufacturing coins
and currency. The Treasury Depart-
ment reports to Congress and the
president on the financial condition
of the government and the national
economy. It regulates the sale of
alcohol, tobacco, and firearms in
interstate and foreign commerce;
supervises the printing of stamps for

the ULS. Postal Service; operates the
Secret Service, which protects the
president, the vice president, their
families, and visiting dignitaries and
heads of state; suppresses counter-
feiting of ULS. currency and securi-
ties; and administers the Customs
Service, which regulates and taxes
the flow of goods into the country.

The department includes the Office
of the Comptroller of the Currency,
the Treasury official who executes
the laws governing the operation of
approximately 2,900 national banks.
The Internal Revenue Service (IRS)
is responsible for the determination,
assessment, and collection of taxes—
the source of most of the federal
government's revenue.

Department of Veterans Affairs

The Department of Veterans Affairs
(VA), established as an independent
agency in 1930 and elevated to cab-
inet level in 1989, dispenses benefits
and services to eligible veterans of
U.S. military service and their
dependents. The Veterans Health
Administration provides hospital and
nursing-home care, and outpatient
medical and dental services, through
173 medical centers, 40 retirement
homes, 600 clinics, 133 nursing
homes, and 206 Vietnam Veteran
Outreach Centers in the United
States, Puerto Rico, and the Philip-
It also conducts

pines. medical
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research in such areas as aging,
women's health issues, AIDS, and
post-traumatic stress disorder.

The Adminis-
tration (VBA) oversees claims for
disability payments, pensions, spe-
cially adapted housing, and other

Veterans Benefits

services. The VBA also administers
education programs for veterans and
provides home loan assistance to eli-
gible veterans and active-duty ser-
vice personnel. The VA's National
Cemetery System provides burial
services, headstones, and markers for
veterans and eligible family members
within 116 cemeteries throughout
the United States.

THE INDEPENDENT AGENCIES

The executive departments are the
major operating units of the federal
government, but many other agen-
cies have important responsibilities
for keeping the government and the
economy working smoothly. These
are often called independent agen-
cies, since they are not part of the
executive departments.

The nature and purpose of these
agencies vary widely. Some are regu-
latory groups with powers to super-
vise certain sectors of the economy.
Others special
either to the government or to the

provide services

people. In most cases, the agencies

have been created by Congress to
deal with matters that have become
too complex for the scope of
ordinary legislation. In 1970, for
example, Congress established the
Environmental Protection Agency to
coordinate governmental action to
protect the environment. Among the
most important independent agen-
cies are the following:

The Central Intelligence Agency (CIA)
coordinates the intelligence activi-
ties of certain government depart-
and agencies;
correlates, and evaluates intelligence

ments collects,

information relating to national
security;
dations to the National Security
Council within the Office of the
President.

and makes recommen-

The Environmental Protection Agency
(EPA) works with state and local
governments throughout the United
States to control and abate pollution
in the air and water and to deal with
problems related to solid waste,
pesticides, and
substances. EPA sets and enforces

radiation, toxic
standards for air and water quality,
evaluates the impact of pesticides
and chemical substances, and man-
ages the "Superfund” program for
cleaning toxic waste sites.

The Federal Communications Com-
mission (FCC) is charged with regu-
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A fisherman casts a line into the Great
Miami River in Dayton, Ohio; the river has
been cleaned up in accordance with
standards set by the Environmental
Protection Agency.

lating interstate and international
communications by radio, television,
wire, satellite, and cable. It licenses
radio and television broadcast sta-
tions, assigns radio frequencies, and
enforces regulations designed to
ensure that cable rates are reason-
able. The FCC regulates common
carriers, such as telephone and tele-
graph companies, as well as wire-
less

telecommunications service

providers.

The Federal Emergency Management
Agency (FEMA) coordinates the
work of federal, state, and local
agencies in responding to floods,
hurricanes, earthquakes, and other
natural disasters. FEMA provides
financial assistance to individuals
and governments to rebuild homes,

businesses, and public facilities;

trains firefighters and emergency
medical professionals; and funds
emergency planning throughout the
United States and its territories.

The Federal Reserve Board is the gov-
erning body of the Federal Reserve
System, the central bank of the
United States. It conducts the
nation's monetary policy by influ-
encing the volume of credit and
money in circulation. The Federal
Reserve regulates private banking
institutions, works to contain sys-
temic risk in financial markets, and
provides certain financial services to
the U.S. government, the public,

and financial institutions.

The Federal Emergency Management
Agency erects trailers to house victims of
Hurricane Floyd in Rocky Mount, North
Carolina, in 1999.

The Federal Trade Commission (FTC)
enforces federal antitrust and con-
sumer protection laws by investigat-
ing complaints against individual
companies initiated by consumers,
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businesses, congressional inquiries,
or reports in the media. The com-
mission seeks to ensure that the
nation’s markets function competi-
tively by eliminating unfair or
deceptive practices.

The General Services Administration
(GSA) is responsible for the pur-
chase, supply, operation, and mainte-
nance of federal property, buildings,
and equipment, and for the sale of
surplus items. GSA also manages
the federal motor vehicle fleet and
oversees telecommuting centers and
child care centers.

The National Aeronautics and Space
Administration (NASA) was estab-
lished in 1958 to run the U.S. space
program. It placed the first American
satellites and astronauts in orbit, and
it launched the Apollo spacecraft
that landed men on the moon in
1969. Today, NASA conducts re-
search aboard earth-orbiting satel-
and
explores new concepts in advanced
aerospace technology, and operates
the ULS. fleet of manned space shut-

lites interplanetary probes,

tle orbiters.

The National Archives and Records
Administration (NARA) preserves the
nation’s history by overseeing the
management of all federal records.
The holdings of the National

Archives include original textual

Astronaut Fred W. Leslie moves about the

space shuttle Columbia during a 1995 mis-
sion on which he studied atmospheric and
fluid dynamics.

materials, motion picture films,
sound and video recordings, maps,
still pictures, and computer data.
The Declaration of Independence,
the U.S. Constitution, and the Bill of
Rights are preserved and displayed at
the National Archives building in

Washington, D.C.

The National Labor Relations Board
(NLRB) administers the principal
U.S. labor law, the National Labor
Relations Act. The board is vested
with the power to prevent or remedy
unfair labor practices and to safe-
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guard employees' rights to organize
and determine through elections
whether to have a union as their bar-
gaining representative.

The National Science Foundation
(NSF) supports basic research and
education in science and engineering
in the United States through grants,
contracts, and other agreements
awarded to universities, colleges, and
nonprofit and small business institu-
tions. The NSF encourages coopera-
tion among universities, industry,
and government, and it promotes
international cooperation through
science and engineering.

The Office of Personnel Management
(OPM) is the federal government's
human resources agency. It ensures
that the nation's civil service remains
free of political influence and that
federal employees are selected and
treated fairly and on the basis of
merit. OPM supports agencies with
personnel services and policy leader-
ship, and it manages the federal
retirement system and health insur-
ance program.

The Peace Corps, founded in 1961,
trains and places volunteers to serve
in foreign countries for two years.
Peace Corps volunteers, now work-
ing in some 80 nations, assist in agri-
cultural-rural development, small
business, health, natural resources

conservation, and education.

The Securities and Exchange Com-
mission (SEC) was established to pro-
tect investors who buy stocks and
bonds. Federal laws require compa-
nies that plan to raise money by
selling their own securities to file
reports about their operations with
the SEC, so that investors have
access to all material information.
The commission has powers to pre-
vent or punish fraud in the sale of
securities and is authorized to regu-
late stock exchanges.

The Small Business Administration
(SBA) was created in 1953 to advise,
assist, and protect the interests of
small business concerns. The SBA
guarantees loans to small businesses,
aids victims of floods and other nat-
ural disasters, promotes the growth
of minority-owned firms, and helps
secure contracts for small businesses
to supply goods and services to the
federal government.

The Social Security Administration
(SSA) manages the nation's social
insurance program, consisting of
retirement, disability, and survivors
benefits. To qualify for these bene-
fits, most American workers pay
Social Security taxes on their earn-
ings; future benefits are based on the
employees’ contributions.

The United States Agency for
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The Small
Business
Administration
offers assistance
to people with
good ideas, like
Perry and Monica
Lopez, who sell
hot sauce over
the Intemet from
their operation in
Pasadena,
California.

International Development (USAID)
administers U.S. foreign economic
and humanitarian assistance pro-
grams in the developing world, as
well as in Central and Eastern
FEurope and the New Independent
States of the former Soviet Union.
The agency supports programs in
four areas—population and health,
broad-based economic growth, envi-
ronment, and democracy.

The United States Postal Service is
operated by an autonomous public
corporation that replaced the Post
Office Department in 1971. The
Postal Service is responsible for the
collection, transportation, and deliv-
ery of the mails, and for the opera-
tion of thousands of local post
offices across the country. It also
provides international mail service

through the Universal Postal Union
and other agreements with foreign
countries. An independent Postal
Rate Commission, also created in
1971, sets the rates for different
classes of mail. ¥

United States Postal Service (USPS)
employees use high-tech equipment to sort
mail at a USPS processing facility in Seattle,
Washington.
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CHAPTER

/

THE LEGISLATIVE
BRANCH

THE
REACH OF
CONGRESS

"Government implies the
power of making laws.” —
Alexander Hamilton, The
Federalist Papers, 1787-1788
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Avrticle 1 of the Constitution grants
all legislative powers of the federal
government to a Congress divided
into two chambers, a Senate and a
House of Representatives. The Sen-
ate is composed of two members
from each state as provided by the
Constitution. Its current member-
ship is 100. Membership in the
House is based on each state's popu-
lation, and its size is therefore not
specified in the Constitution. Its cur-
rent membership is 435.

For more than 100 years after the
adoption of the Constitution, sena-
tors were not elected by direct vote
of the people but chosen by state
legislatures and looked on as repre-
sentatives of their home states. Their
duty was to ensure that their states
were treated equally in all legisla-
tion. The Seventeenth Amendment,
adopted in 1913, provided for direct
election of the Senate.

The delegates to the Constitutional
Convention reasoned that if two
separate groups—one representing
state governments and one repre-
senting the people—must both
approve every proposed law, there
would be little danger of Congress
passing laws hurriedly or carelessly.
One house could always check the
other in the manner of the British
Parliament. Passage of the Seven-
teenth Amendment did not substan-

tially alter this balance of power
between the two houses.

While there was intense debate in
the convention over the makeup and
powers of Congress, many delegates
believed that the legislative branch
would be relatively unimportant. A
few believed that the Congress
would concern itself largely with
external affairs, leaving domestic
matters to state and local govern-
ments. These views were clearly mis-
taken. The Congress has proved to
be exceedingly active, with broad
powers and authority in all matters
While its

the executive

of national concern.
strength  vis-a-vis
branch has waxed and waned at dif-
ferent periods of American history,
the Congress has never been a rub-

ber stamp for presidential decisions.

QUALIFICATIONS OF MEMBERS
OF CONGRESS

The Constitution requires that U.S.
senators must be at least 30 years of
age, citizens of the United States for
at least nine years, and residents of
the states from which they are elec-
ted. Members of the

Representatives must be at least 25,

House of

citizens for seven years, and resi-
dents of the states from which they
are elected. The states may set addi-
tional requirements for election to
Congress, but the Constitution gives
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Members of the 106th Congress take their cath of office in the chamber of the U.S. House
of Representatives in January 1999.

each house the power to determine
the qualifications of its members.

Each state is entitled to two senators.
Thus, Rhode Island, the smallest
state, with an area of about 3,156
square kilometers, has the same sen-
atorial representation as Alaska, the
biggest state, with an area of some
1,524,640 square kilometers. Wy-
oming, with an estimated 480,000
persons, has representation equal to
that of California, with its population
of 32,270,000.

The total number of members of the
House of Representatives has been

determined by Congress. That

number is divided among the states
their populations.
Regardless of its population, every
state is constitutionally guaranteed

according to

at least one member of the House. At
present, seven states—Alaska, Del-
aware, Montana, North Dakota,
South Dakota, and
Wyoming—have only one represen-
tative. On the other hand, six states
have more than 20 representatives—

Vermont,

California alone has 52.

The Constitution provides for a
national census each 10 years and a
redistribution of House seats accord-
ing to population shifts. Under the
original constitutional provision, the
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number of representatives was to be
no more than one for each 30,000
citizens. There were 65 members in
the first House, and the number was
increased to 106 after the first cen-
sus. Had the 1-t0-30,000 formula
been adhered to permanently, popu-
lation growth in the United States
would have brought the total num-
ber of representatives to about
7,000. Instead, the formula has been
adjusted over the years, and today
the ratio of representatives to people
is about 1-to-600,000.

State legislatures divide the states
into congressional districts, which
must be substantially equal in popu-
lation. Every two years, the voters of
each district choose a representative
for Congress.

Senators are chosen in statewide
elections held in even-numbered
years. The senatorial term is six
years, and every two years one-third
of the Senate stands for election.
Hence, two-thirds of the senators
are always persons with some legisla-
tive experience at the national level.

It is theoretically possible for the
House to be composed entirely of
legislative novices. In practice, how-
ever, most members are reelected
several times, and the House, like the
Senate, can always count on a core
group of experienced legislators.

Since members of the House serve
two-year the
Congress is considered to be two

terms, life of a
years. The Twentieth Amendment to
the U. S. Constitution provides that
the Congress will convene in regular
session each January 3, unless
Congress fixes a different date. The
Congress remains in session until its
members vote to adjourn—usually
late in the year. The president may
call a special session when he thinks
it necessary. Sessions are held in
the Capitol building in Washington,
D.C.

POWERS OF THE HOUSE AND
SENATE

Each house of Congress has the
power to introduce legislation on
any subject except raising revenue,
which must originate in the House
of Representatives. The large states
may thus appear to have more influ-
ence over the public purse than the
small states. In practice, however,
each house can vote against legisla-
tion passed by the other house. The
Senate may disapprove a House rev-
enue bill—or any bill, for that mat-
add that

change its nature. In that event, a

ter—or amendments
conference committee made up of
members from both houses must
work out a compromise acceptable
to both sides before the bill becomes
law.
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The Senate also has certain powers
especially reserved to that body, in-
cluding the authority to confirm
presidential appointments of high
officials and ambassadors of the fed-
eral government, as well as authority
to ratify all treaties by a two-thirds
vote. In either instance, a negative
vote in the Senate nullifies executive
action.

In the case of impeachment of feder-
al officials, the House has the sole
right to bring charges of misconduct
that can lead to an impeachment
trial. The Senate has the sole power
to try impeachment cases and to find
officials guilty or not guilty. A find-
ing of guilt results in the removal of
the federal official from public office.

The broad powers of the whole
Congress are spelled out in Article |
of the Constitution:

To levy and collect taxes;
To borrow money for the public
treasury;

8 To make rules and regulations
governing commerce among the
states and with foreign countries;

8 To make uniform rules for the
naturalization of foreign citizens;

8 To coin money, state its value,
and provide for the punishment
of counterfeiters;

8 To set the standards for weights
and measures;

® To establish bankruptcy laws for
the country as a whole;

® To establish post offices and post
roads;
To issue patents and copyrights;

X

To set up a system of federal
courts;

To punish piracy;

To declare war;

To raise and support armies;

To provide for a navy;

X X X X R

To call out the militia to enforce

federal laws, suppress lawlessness,

or repel invasions;

8 To make all laws for the seat
of government (Washington,

D.C);

8 To make all laws necessary to
enforce the Constitution.

A few of these powers are now out-
dated, but they remain in effect.
The Tenth Amendment sets definite
limits on congressional authority, by
providing that powers not delegated
to the national government are
reserved to the states or to the peo-
ple. In addition, the Constitution
specifically forbids certain acts by
Congress. It may not:

® Suspend the writ of habeas cor-
pus—a requirement that those
accused of crimes be brought be-
fore a judge or court before being
imprisoned—unless necessary in
time of rebellion or invasion;

® Pass laws that condemn persons
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for crimes or unlawful acts without
a trial;

® Pass any law that retroactively
makes a specific act a crime;

® Levy direct taxes on citizens,
except on the basis of a census
already taken;
Tax exports from any one state;
Give specially favorable treat-
ment in commerce or taxation to
the seaports of any state or to the
vessels using them;

® Authorize any titles of nobility.

OFFICERS OF THE CONGRESS

The Constitution provides that the
vice president shall be president of
the Senate. The vice president has
no vote, except in the case of a tie.
The Senate chooses a president pro
tempore to preside when the vice pres-
ident is absent. The
Representatives chooses its own pre-
siding officer—the Speaker of the
House. The speaker and the presi-

House of

dent pro tempore are always members
of the political party with the largest
representation in each house.

At the beginning of each new
Congress, members of the political
parties select floor leaders and other
officials to manage the flow of pro-
posed legislation. These officials,
along with the presiding officers and
committee chairpersons, strongly
influence the making of laws.

In June 1997, Senate Majority Leader Trent
Lott, a Republican from Mississippi, shakes
hands with Democratic Senator Bob
Graham of Florida after the Senate passed
legislation to cut taxes by a vote of 80 to
18. Lott praised the Senate for its “biparti-
san effort to provide tax relief to every tax-
payer at every stage of life.”

THE COMMITTEE PROCESS

One of the major characteristics of
the Congress is the dominant role
committees play in its proceedings.
Committees have assumed their pre-
sent-day importance by evolution,
not by constitutional design, since
the Constitution makes no provision
for their establishment.

At present the Senate has 17 stand-
ing (or permanent) committees; the
House of Representatives has 19
committees. Fach specializes in spe-
cific areas of legislation: foreign
affairs, defense, banking, agriculture,
appropriations, and
other fields. Almost every bill intro-

commerce,
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duced in either house is referred to a
committee for study and recommen-
dation. The committee may approve,
revise, kill, or ignore any measure
referred to it. It is nearly impossible
for a bill to reach the House or
Senate floor without first winning
committee approval. In the House, a
petition to release a bill from a com-
mittee to the floor requires the sig-
natures of 218 members; in the
Senate, a majority of all members is
required. In practice, such discharge
motions only rarely receive the
required support.

The majority party in each house
controls the committee process.
Committee chairpersons are selected
by a caucus of party members or spe-
cially designated groups of members.
Minority parties are proportionally
represented on the committees
according to their strength in each
house.

Bills are introduced by a variety of
methods. Some are drawn up by
standing committees; some by spe-
cial committees created to deal with
specific legislative issues; and some
may be suggested by the president or
other executive officers. Citizens
and the
Congress may suggest legislation to
members, and individual members

organizations outside

themselves may initiate bills. After
introduction, bills are sent to desig-

nated committees that, in most
cases, schedule a series of public
hearings to permit presentation of
views by persons who support or
oppose the legislation. The hearing
process, which can last several weeks
or months, opens the legislative
process to public participation.

One virtue of the committee system
is that it
Congress and their staffs to amass a

permits members of
considerable degree of expertise in
various legislative fields. In the early
days of the republic, when the popu-
lation was small and the duties of the
federal government were narrowly
defined, such expertise was not as
important. Each representative was a
generalist and dealt knowledgeably
with all fields of interest. The com-
plexity of national life today calls for
special knowledge, which means
that elected representatives often
acquire expertise in one or two areas
of public policy.

When a committee has acted favor-
ably on a bill, the proposed legisla-
tion is then sent to the floor for open
debate. In the Senate, the rules per-
mit virtually unlimited debate. In the
House, because of the large number
of members, the Rules Committee
usually sets limits. When debate is
ended, members vote either to
approve the bill, defeat it, table it—
which means setting it aside and is

Continued on page 78
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THE COMMITTEE SYSTEM

The Constitution does not specifically call for congressional commit-
tees. As the nation grew, however, so did the need for investigating
pending legislation more thoroughly.

The committee system began in 1789 when House members found
themselves bogged down in endless discussions of proposed new
laws. The first committees dealt with Revolutionary War claims, post
roads and territories, and trade with other countries. Throughout
the years, committees have formed and disbanded in response to
political, social, and economic changes. For example, there is no
longer any need for a Revolutionary War claims committee, but both
houses of Congress have a Veterans' Affairs committee.

The 106th Congress (1999-2000) had 19 standing committees in
the House and 17 in the Senate, plus four joint permanent commit-
tees with members from both houses: Library of Congress, printing,
taxation, and economic. In addition, each house can name special, or
select, committees to study specific problems. Because of an increase
in workload, the standing committees have also spawned some 150
subcommittees.

And what do all these committees actually do? For each bill—the
draft of a law that comes before Congress—the appropriate commit-
tee is responsible for conducting a thorough investigation of the
proposal. The committee usually conducts hearings to obtain testi-
mony from expert witnesses, who can include members of Congress
who are not on the committee, executive branch officials, represen-
tatives of private-sector organizations, and individual citizens.

After all the facts are gathered, the committee decides whether to
report a new bill favorably or with a recommendation that it be
passed with amendments. Sometimes the bill will be set aside, or
tabled, which effectively ends its consideration. When bills are
reported out of committee and passed by the full House or Senate,



however, another committee goes into action ironing out any differ-
ences between the House and Senate versions of the same bill. This
“conference committee,” consisting of members of both houses, com-
pletes a bill to all members' satisfaction, then sends it to the House
and Senate floors for final discussion and a vote. If passed, the bill
goes to the president for his signature.

STANDING, OR PERMANENT,
COMMITTEES OF CONGRESS

HOUSE OF REPRESENTATIVES SENATE
Agriculture Agriculture, Nutrition, and
Appropriations Forestry
Armed Services Appropriations
Banking and Financial Services Armed Services
Budget Banking
Commerce Budget
Education and the Workforce Commerce, Science, and
Government Reform and Oversight Transportation
House Administration Energy and Natural Resources
International Relations Environment and Public Works
Judiciary Finance
Resources Foreign Relations
Rules Governmental Affairs
Science Health, Education, Labor, and
Small Business Pension
Standards of Official Conduct Indian Affairs
Transportation and Infrastructure Judiciary
Veterans' Affairs Rules and Administration
Ways and Means Small Business
Veterans' Affairs
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Continued from page 75

tantamount to defeat—or return it to
committee. A bill passed by one
house is sent to the other for action.
If the bill is amended by the second
house, a conference committee com-
posed of members of both houses
attempts to reconcile the differences.

Once passed by both houses, the bill
is sent to the president, for constitu-
tionally the president must act on a
bill for it to become law. The presi-
dent has the option of signing the
bill—by which it becomes law—or
vetoing it. A bill vetoed by the pres-
ident must be reapproved by a two-
thirds vote of both houses to become
law.

The president may also refuse either
to sign or veto a bill. In that case, the
bill becomes law without his signa-
ture 10 days after it reaches him (not
counting Sundays). The
exception to this rule is when

single

Congress adjourns after sending a
bill to the president and before the
10-day period has expired; his
refusal to take any action then
negates the bill—a process known as
the “pocket veto.”

CONGRESSIONAL POWERS OF
INVESTIGATION

One of the most important nonleg-
islative functions of the Congress is
the power to investigate. This power

is usually delegated to committees—
either to the standing committees,
to special committees set up for a
specific purpose, or to joint commit-
tees composed of members of both
houses.
Investigations are conducted to
gather information on the need for
future legislation, to test the effec-
tiveness of laws already passed, to
inquire into the qualifications and
performance of members and offi-
cials of the other branches, and, on
rare occasions, to lay the ground-
work for impeachment proceedings.
Frequently, committees call on out-
side experts to assist in conducting
investigative hearings and to make
detailed studies of issues.

There are important corollaries to
the investigative power. One is the
power to publicize investigations
and their results. Most committee
hearings are open to the public and
are widely reported in the mass
media. Congressional investigations
thus represent one important tool
available to lawmakers to inform the
citizenry and arouse public interest
in national issues. Congressional
committees also have the power to
compel testimony from unwilling
witnesses and to cite for contempt of
Congress witnesses who refuse to
testify and for perjury those who
give false testimony.
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INFORMAL PRACTICES OF
CONGRESS

In contrast to European parliamen-
tary systems, the selection and
behavior of U.S. legislators has little
to do with central party discipline.
Each of the major American political
parties is a coalition of local and
state organizations that join together
as a national party—Republican or
Democratic—during the presidential
elections at four-year intervals.
Thus the members of Congress owe
their positions to their local or state
electorate, not to the national party
leadership nor to their congressional
colleagues. As a result, the legislative
behavior of representatives and sena-
tors tends to be individualistic and
idiosyncratic, reflecting the great
variety of electorates represented
and the freedom that comes from
having built a loyal personal con-
stituency.

Congress is thus a collegial and not a
hierarchical body. Power does not
flow from the top down, as in a cor-
poration, but in practically every
direction. There is only minimal
centralized authority, since the
power to punish or reward is slight.
Congressional policies are made by
shifting coalitions that may vary
from issue to issue. Sometimes,
where there are conflicting pres-
sures—from the White House and
from important economic or ethnic

groups—Ilegislators will use the rules
of procedure to delay a decision so
as to avoid alienating an influential
sector. A matter may be postponed
on the grounds that the relevant
committee held insufficient public
hearings. Or Congress may direct an
agency to prepare a detailed report
before an issue is considered. Or a
measure may be put aside (“tabled”)
by either house, thus effectively
defeating it without rendering a
judgment on its substance.

There are informal or unwritten
norms of behavior that often deter-
mine the assignments and influence
of a particular member. “Insiders,”
representatives and senators who
their
duties, may be more powerful within

concentrate on legislative
the halls of Congress than “out-
siders,” who gain recognition by
speaking out on national issues.
Members are expected to show cour-
tesy toward their colleagues and to
avoid personal attacks, no matter
how unpalatable their opponents'
policies may be. Members are also
expected to specialize in a few poli-
cy areas rather than claim expertise
in the whole range of legislative con-
cerns. Those who conform to these
informal rules are more likely to be
appointed to prestigious committees
or at least to committees that affect
the interests of a significant portion
of their constituents. i
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OVERSIGHT POWERS OF CONGRESS

Dictionaries define "oversight” as "watchful care,” and this approach
has proven to be one of the most effective techniques that Congress
has adopted to influence the executive branch. Congressional over-
sight prevents waste and fraud; protects civil liberties and individual
rights; ensures executive compliance with the law; gathers information
for making laws and educating the public; and evaluates executive
performance. It applies to cabinet departments, executive agencies,
regulatory commissions, and the presidency.

Congress's oversight function takes many forms:

® Committee inquiries and hearings;

& Formal consultations with and reports from the president;

K Senate advice and consent for presidential nominations and for
treaties;

& House impeachment proceedings and subsequent Senate trials;

& House and Senate proceedings under the Twenty-fifth Amendment
in the event that the president becomes disabled, or the office of the
vice president falls vacant;

8 Informal meetings between legislators and executive officials;

& Congressional membership on governmental commissions;

K Studies by congressional committees and support agencies such as
the Congressional Budget Office, the General Accounting Office,
and the Office of Technology Assessment—all arms of Congress.

The oversight power of Congress has helped to force officials out of
office, change policies, and provide new statutory controls over the
executive. In 1949, for example, probes by special Senate investigat-
ing subcommittees revealed corruption among high officials in the
Truman administration. This resulted in the reorganization of certain
agencies and the formation of a special White House commission to
study corruption in the government. The Senate Foreign Relations
Committee's televised hearings in the late 1960s helped to mobilize
opposition to the Vietnam War.
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Congress's 1973 Watergate investigation exposed White House offi-
cials who illegally used their positions for political advantage, and
the House Judiciary Committee's impeachment proceedings against
President Richard Nixon the following year ended his presidency.
Select committee inquiries in 1975 and 1976 identified serious
abuses by intelligence agencies and initiated new legislation to con-
trol certain intelligence activities.

In 1983, congressional inquiry into a proposal to consolidate border
inspection operations of the U.S. Customs Service and the U.S.
Immigration and Naturalization Service raised questions about the
executive's authority to make such a change without new legislation.
In 1987, oversight efforts disclosed statutory violations in the execu-
tive branch’s secret arms sales to Iran and the diversion of arms prof-
its to anti-government forces in Nicaragua, known as the contras.
Congressional findings resulted in proposed legislation to prevent
similar occurrences.

Investigation by a bipartisan congressional commission and subse-
quent Senate hearings in 1996 and 1997 uncovered instances of
abuse and mismanagement in the Internal Revenue Service (IRS), the
federal agency responsible for collecting income tax payments. The
Senate Finance Committee heard testimony from IRS agents who
claimed that the pressure on them to recover unpaid taxes was so
great that taxpayers were sometimes harassed and from citizens who
said they were wrongly accused and aggressively pursued by the IRS
for failure to pay taxes. In 1998, the Congress passed IRS reform
legislation that created an independent oversight board and expand-
ed taxpayers' protections, which included shifting the burden of
proof in tax disputes from the taxpayer to the IRS.

Time and again, the oversight power of Congress has proven to be
an essential check in monitoring the presidency and controlling
public policy.
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THE JUDICIAL
BRANCH

——— INTERPRETING
— THE
CONSTITUTION

" The judiciary is the safe-
guard of our liberty and
of our property under the
Constitution."— Charles Evans
e ~———— Hughes, Chief Justice of the
sssmmn ULS. Supreme Court, Speech at
Elmira, New York, 1907
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The third branch of the federal gov-
ernment, the judiciary, consists of a
system of courts spread throughout
the country, headed by the Supreme
Court of the United States.

A system of state courts existed
before the Constitution was drafted.
There was considerable controversy
among the delegates to the Consti-
tutional Convention as to whether a
federal court system was needed and
whether it should supplant the state
courts. As in other matters under
debate, the delegates reached a com-
promise in which the state courts
continued their jurisdiction while
the Constitution mandated a federal
judiciary with limited power. Article
[l of the Constitution states the
basis for the federal court system:
"The judicial power of the United
States shall be vested
Supreme Court, and such inferior

in one

courts as the Congress may from
time to time ordain and establish.”

THE FEDERAL COURT SYSTEM

With this guide, the first Congress
divided the nation into districts and
created federal courts for each dis-
trict. From that beginning has
evolved the present structure: the
Supreme Court, 13 courts of appeals,
94 district courts, and two courts of
special jurisdiction. Congress today

retains the power to create and abol-

ish federal courts, as well as to deter-
mine the number of judges in the
federal judiciary system. Congress
cannot, however, abolish the Su-
preme Court.

The judicial power extends to cases
arising under the Constitution, an
act of Congress, or a treaty of the
United States; cases affecting ambas-
sadors, ministers, and consuls of for-
eign countries in the United States;
controversies in which the U.S. gov-
ernment is a party; controversies
between states (or their citizens) and
foreign nations (or their citizens or
subjects); and bankruptcy cases. The
Eleventh Amendment removed from
federal jurisdiction cases in which
citizens of one state are the plaintiffs
and the government of another state
is the defendant. It did not disturb
federal jurisdiction in cases in which
a state government is a plaintiff and
a citizen of another state is the
defendant.

The power of the federal courts
extends both to civil actions for
damages and other redress, and to
criminal cases arising under federal
law. Article III has resulted in a com-
plex set of relationships between
state and federal courts. Ordinarily,
federal courts do not hear cases aris-
ing under the laws of individual
states. However, some cases over
which federal courts have jurisdic-
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tion may also be heard and decided
by state courts. Both court systems
thus have exclusive jurisdiction in
some areas and concurrent jurisdic-
tion in others.

The Constitution safeguards judicial
independence by providing that fed-
eral judges shall hold office "during
good behavior"—in practice, until
they die, retire, or resign, although a
judge who commits an offense while
in office may be impeached in the
same way as the president or other
officials of the federal government.
U.S. judges are appointed by the
president and confirmed by the
Senate. Congress also determines
the pay scale of judges.

THE SUPREME COURT

The Supreme Court is the highest
court of the United States, and the
only one specifically created by the
A decision of the
Supreme Court cannot be appealed

Constitution.

to any other court. Congress has the
power to fix the number of judges
sitting on the Court and, within lim-
its, decide what kind of cases it may
hear, but it cannot change the pow-
ers given to the Supreme Court by
the Constitution itself.

The Constitution is silent on the
qualifications for judges. There is no
requirement that judges be lawyers,

although, in fact, all federal judges
and Supreme Court justices have
been members of the bar.

Since the creation of the Supreme
Court almost 200 years ago, there
have been slightly more than 100
justices. The original Court consist-
ed of a chief justice and five associate
justices. For the next 80 years, the
number of justices varied until, in
1869, the complement was fixed at
one chief justice and eight associ-
ates. The chief justice is the execu-
tive officer of the Court but, in
deciding cases, has only one vote, as
do the associate justices.

The Supreme Court has original
jurisdiction in only two kinds of
cases: those involving foreign digni-
taries and those in which a state is a
party. All other cases reach the
Court on appeal from lower courts.

Of the several thousand cases filed
annually, the Court usually hears
only about 150. Most of the cases
involve interpretation of the law or
of the intent of Congress in passing
a piece of legislation. A significant
amount of the work of the Supreme
Court, however, consists of deter-
mining whether legislation or execu-
tive acts conform to the Constitution.
This power of judicial review is
not specifically provided for by the
Constitution. Rather, it is doctrine
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inferred by the Court from its read-
ing of the Constitution, and force-
fully stated in the landmark Marbury
v. Madison case of 1803. In its
decision in that case, the Court held
that “a legislative act contrary to the
Constitution is not law,” and further
observed that "it is emphatically the
province and duty of the judicial
department to say what the law is."
The doctrine has also been extended
to cover the activities of state and
local governments.

Decisions of the Court need not be
unanimous; a simple majority pre-
vails, provided at least six justices—
the legal quorum—participate in the

decision. In split decisions, the
Court usually issues a majority and a
minority—or dissenting—opinion,
both of which may form the basis for
future decisions by the Court. Often
justices will write separate concur-
ring opinions when they agree with a
decision, but for reasons other than
those cited by the majority.

COURTS OF APPEALS AND
DISTRICT COURTS

The second highest level of the fed-
eral judiciary is made up of the
courts of appeals, created in 1891 to
facilitate the disposition of cases
and ease the burden on the Supreme
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The justices of the U.S.
Supreme Court (. tor.):
Clarence Thomas,
Antonin Scalia, Sandra
Day O’'Connor, Anthony
M. Kennedy, David H.
Souter, Stephen G.
Breyer, John Paul
Stevens, Chief Justice
William H. Rehnquist, and
Ruth Bader Ginsburg.

Court. Congress has established 12
regional circuit courts of appeals and
the U.S. Court of Appeals for the
Federal Circuit.
judges sitting on each of these courts
varies considerably (from 6 to 28),
but most circuits have between 10
and 15 judges.

The number of

The courts of appeals review deci-
sions of the district courts (trial
courts with federal jurisdiction)
within their areas. They also are
empowered to review orders of the
independent regulatory agencies in
cases where the internal review
mechanisms of the agencies have

been exhausted and there still exists

substantial disagreement over legal
points. In addition, the Court of
Appeals for the Federal Circuit
has nationwide jurisdiction to hear
appeals in specialized cases, such
as those involving patent laws and
cases decided by the courts of spe-
cial jurisdiction, the Court of
International Trade and the Court of

Federal Claims.

Below the courts of appeals are the
district courts. The 50 states and
U.S. territories are divided into 94
districts so that litigants may have a
trial within easy reach. Each district
court has at least two judges, many
have several judges, and the most
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An artist's sketch depicts the trial of Terry Nichols (second from right) in U.S. District Court
in Denver, Colorado. Nichols was tried and convicted for his role in the 1995 bombing of a
federal office building in Oklahoma City, Oklahoma.

populous districts have more than
two dozen. Depending on case load,
a judge from one district may tem-
porarily sit in another district.
Congress fixes the boundaries of the
districts according to population,
size, and volume of work. Some of
the smaller states constitute a district
by themselves, while the larger
states, such as New York, California,
and Texas, have four districts each.

Except in the District of Columbia,
judges must be residents of the dis-

trict in which they permanently
serve. District courts hold their ses-
sions at periodic intervals in different
cities of the district.

Most cases and controversies heard
by these courts involve federal
offenses such as misuse of the mails,
theft of federal property, and viola-
tions of pure-food, banking, and
counterfeiting laws. These are the
only federal courts where “grand”
juries indict those accused of crimes
and “petit” juries decide the cases.
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Each judicial district also includes a
U.S. bankruptcy court, because
Congress has determined that bank-
ruptcy matters should be addressed
in federal courts rather than state
courts. Through the bankruptcy
process, individuals or businesses
that can no longer pay their credi-
tors either may seek a court-super-
vised liquidation of their assets or
may reorganize their financial affairs
and work out a plan to pay off their

debts.
SPECIAL COURTS

In addition to the federal courts of
general jurisdiction, it has been nec-
essary from time to time to set up
courts for special purposes. These
are known as ‘legislative” courts

because they are created by congres-
sional action. Judges in these courts,
like their peers in other federal
courts, are appointed for life terms
by the

approval.

president, with Senate

Today, there are two special trial
courts that have nationwide jurisdic-
tion over certain types of cases.
The Court of International Trade
addresses cases involving interna-
tional trade and customs issues. The
Court of Federal Claims has jurisdic-
tion over most claims for money
damages against the United States,
disputes over federal contracts,
unlawful “takings” of private proper-
ty by the federal government, and a
variety of other claims against the
United States. b
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An artist's depiction of President John Adams (right), on his last night in the White House, sign-
ing appointment papers for men of his party, the Federalists, to assume government positions.
William Marbury, one of Adams'’s judicial appointees, did not receive his papers and tried to
claim his office by filing suit in the Supreme Court against James Madison, a cabinet member in
the succeeding administration. The Court's ruling in the case of Marbury v. Madison established
the principle of judicial review.
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LANDMARK
DECISIONS OF
THE SUPREME

COURT

“The Court bows to the lessons
of experience and the force
of better reasoning, recognizing
that the process of trial and
error, so fruitful in the physical
sciences, is appropriate also in
the judicial function."— Louis
D. Brandeis, Associate Justice
of the ULS. Supreme Court,
Burnet v. Coronado Oil and
Gas Co., 1932
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Since the US. Supreme Court first
convened in 1790, it has rendered
thousands of opinions on everything
from the powers of government to
civil rights and freedom of the press.
Although many of these decisions
are little known and of little interest
to the general public, several stand
out because of the impact they have
had on American history. A few of
the most significant cases are sum-
marized here.

MARBURY V. MADISON (1803)

Often called the most important
the history of the
Supreme Court, Marbury v. Madison

decision in

established the principle of judicial
review and the power of the Court to
determine the constitutionality of
legislative and executive acts.

The case arose from a political dis-
pute in the aftermath of the presi-
dential election of 1800 in which
Thomas Jefferson, a Democratic-
Republican, defeated the incumbent
president, John Adams, a Federalist.
In the closing days of Adams's admin-
the Federalist-dominated
Congress created a number of judicial

istration,

positions, including 42 justices of the
peace for the District of Columbia.
The Senate confirmed the appoint-
ments, the president signed them,
and it was the responsibility of the
secretary of state to seal the commis-

sions and deliver them. In the rush of
last-minute activities, the outgoing
secretary of state failed to deliver
commissions to four justices of the
peace, including William Marbury.

The new secretary of state under
President Jefferson, James Madison,
refused to deliver the commissions
because the new administration was
angry that the Federalists had tried
to entrench members of their party
in the judiciary. Marbury brought
suit in the Supreme Court to order
Madison to deliver his commission.

If the Court sided with Marbury,
Madison might still have refused to
deliver the commission, and the
Court had no way to enforce the
order. If the Court ruled against Mar-
bury, it risked surrendering judicial
power to the Jeffersonians by allow-
ing them to deny Marbury the office
he was legally entitled to. Chief
Justice John Marshall resolved this
dilemma by ruling that the Supreme
Court did not have authority to act
in this case. Marshall stated that Sec-
tion 13 of the Judiciary Act, which
gave the Court that power, was
unconstitutional because it enlarged
the Court's original jurisdiction from
the jurisdiction defined by the Con-
stitution itself. By deciding not to
decide in this case, the Supreme
Court secured its position as the final
arbiter of the law.
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GIBBONS V. OGDEN (1824)

The first government of the United
States under the Articles of Confed-
eration was weak, partly because it
lacked the power to regulate the new
nation's economy, including the flow
of interstate commerce. The Consti-
tution gave the U.S. Congress the

was competing with him, and with-
out permission from New York,
Ogden sued to stop Gibbons.

Gibbons held a federal license to
navigate coastal waters under the
Coasting Act of 1793, but the New

York State courts agreed with Ogden
that Gibbons had violated the law

New York harbor in the 1800s was the setting for Gibbons v. Ogden, in which the
Supreme Court affirmed Congress's power to regulate interstate commerce.

power to ‘regulate commerce
..among the several states...." but
that authority was challenged fre-
quently by states that wanted to
retain control over economic matters.

In the early 1800s, the state of New
York passed a law that required
steamboat operators who traveled
between New York and New Jersey
to obtain a license from New York.

Aaron Ogden possessed such a
license; Thomas Gibbons did not.
When Ogden learned that Gibbons

because he did not have a New York
State license. When Gibbons took
his case to the Supreme Court, how-
ever, the justices struck down the
New York law as unconstitutional
because it infringed on the U.S.
Congress's power to regulate com-
merce. "The word 'to regulate’
implies, in its nature, full power over
the thing to be regulated,” the Court
said. Therefore, “it excludes, neces-
sarily, the action of all others that
would perform the same operation
on the same thing."
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DRED SCOTT V. SANDFORD (1857)

Dred Scott was a slave whose owner,
John Emerson, took him from

Missouri, a state that allowed slavery,

Dred Scott, a slave, claimed he was a free
man because he lived for a time in a free
state. The Supreme Court ruled against
Scott in an 1857 decision that was widely
criticized and later overturned.

to Illinois, where slavery was prohib-
ited. Several years later Scott re-
turned to Missouri with Emerson.
Scott believed that because he had
lived in a free state, he should no
longer be considered a slave.

Emerson died in 1843, and three
years later Scott sued Emerson's
widow for his freedom. Scott won
his case in a Missouri court in 1850,

but in 1852 the state supreme court
reversed the lower court’s decision.
Meanwhile, Mrs. Emerson remar-
ried, and Scott became the legal
brother, John
Sanford (misspelled as Sandford in

property of her

court records). Scott sued Sanford
for his freedom in federal court, and
the court ruled against Scott in 1854.

When the case went to the Supreme
Court, the justices ruled that Scott
did not become a free man by virtue
of having lived in a free state and
that, as a black man, Scott was not a
citizen and therefore was not enti-
tled to bring suit in a court of law.
The decision was widely criticized,
and it contributed to the election of
Abraham Lincoln, who opposed
slavery, as president in 1860 and has-
tened the start of the Civil War in
1861. Dred Scott v. Sandford was over-
turned by the Thirteenth Amendment
to the Constitution, which abolished
slavery in 1865, and the Fourteenth
Amendment, which granted citizen-
ship to former slaves in 1868.

NATIONAL LABOR RELATIONS
BOARD (NLRB) V. JONES &
LAUGHLIN STEEL CORP. (1937)

While Gibbons v. Ogden established
the supremacy of Congress in regu-
lating interstate commerce, NLRB v.
Jones & Laughlin extended congres-
sional authority from regulation of
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Workers outside the Jones & Laughlin steel
mill in Pittsburgh, Pennsylvania, in 1946. A
decade earlier, the Supreme Court had
ruled against Jones & Laughlin for refusing
to honor workers' rights to form unions and
bargain collectively.

commerce itself to regulation of the
business practices of industries that
engage in interstate commerce.

Jones & Laughlin, one of the nation's
largest steel producers, violated the
National Labor Relations Act of
1935 by firing 10 employees for
engaging in union activities. The act
prohibited a variety of unfair labor
practices and protected the rights of
workers to form unions and to
bargain collectively. The company
refused to comply with an NLRB
order to reinstate the workers. A
Circuit Court of Appeals declined to
enforce the board's order, and the
Supreme Court reviewed the case.

At issue in this case was whether or
not Congress had the authority to

regulate the "local” activities of com-
panies engaged in interstate com-
merce—that is, activities that take
place within one state. Jones &
Laughlin maintained that conditions
in its factory did not affect interstate
commerce and therefore were not
under Congress's power to regulate.
The Supreme Court disagreed, stat-
ing that “the stoppage of those [man-
ufacturing] operations by industrial
strife would have a most serious
effect upon interstate commerce....
Experience has abundantly demon-
strated that the recognition of the
right of employees to self-organiza-
tion and to have representatives of
their own choosing for the purpose
of collective bargaining is often an
essential condition of industrial
peace.” By upholding the constitu-
tionality of the National Labor
Relations Act, the Supreme Court
handed a victory to organized labor
and set the stage for more far-reach-
ing regulation of industry by the fed-
eral government.

BROWN V. BOARD OF
EDUCATION (1954)

Prior to this historic case, many
states and the District of Columbia
operated racially segregated school
systems under the authority of the
Supreme Court's 1896 decision in
Dlessy v. Ferguson, which allowed seg-
regation if facilities were equal. In
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Black and white children learn together after the Supreme Court mandated the integration

y

of public schools in Brown v. Board of Education in 1954,

1951
Kansas, challenged this “separate-
but-equal” doctrine when he sued
the city school board on behalf of
his eight-year-old daughter. Brown
wanted his daughter to attend the
white school that was five blocks
from their home, rather than the
black school that was 21 blocks
away. Finding the schools substan-

Oliver Brown of Topeka,

tially equal, a federal court ruled
against Brown.

Meanwhile, parents of other black
children in South Carolina, Virginia,
and Delaware filed similar lawsuits.
Delaware's court found the black

schools to be inferior to white
schools and ordered black children
to be transferred to white schools,
but school officials appealed the
decision to the Supreme Court.

The Court heard arguments from all
these cases at the same time. The
briefs filed by the black litigants
included data and testimony from
psychologists and social scientists
who explained why they thought
segregation was harmful to black
children. In 1954 a unanimous
Supreme Court found that “...in the
field of education the doctrine of
‘separate but equal' has no place,”
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and ruled that segregation in public
schools denies black children “the
equal protection of the laws guaran-
teed in the Fourteenth Amendment.”

GIDEON V. WAINWRIGHT (1963)
MIRANDA V. ARIZONA (1966)

Two Supreme Court decisions in the
1960s supported the rights of per-
sons accused of committing crimes.

Clarence Earl Gideon was arrested
for breaking into a poolroom in
Florida in 1961. When he requested
a court-appointed lawyer to defend
him, the judge denied his plea, say-
ing that state law required appoint-
ment of a lawyer only in capital cases
—cases involving a person’s death or
calling for the death penalty. Gideon
defended himself and was found
guilty. While in prison, he spent
hours in the library studying law
books and handwriting a petition to
the Supreme Court to hear his case.
The Court decided that Gideon was
denied a fair trial and ruled that
every state must provide counsel for
people accused of crimes who can-
not afford to hire their own. When
Gideon was retried with the help of
a defense attorney, he was acquitted.

Just three years later the Supreme
Court decided that the accused
should have the right to counsel long
before they get to a courtroom.

Clarence Earl Gideon studies in a law library

similar to the one he used in prison to pre-
pare his own case for the Supreme Court.
In 1963 the Court ruled in Gideon's favor
and required American courts to provide
attorneys for defendants who cannot afford
to hire their own.

Ernesto Miranda was convicted in a
state court in Arizona of kidnapping
and rape. His conviction was based
on a confession Miranda gave to
police officers after two hours of
questioning, without being advised
that he had the right to have an
attorney present. In its ruling the
Supreme Court required that police
officers, when making arrests, must
give what are now known as Miranda
warnings—that suspects have the
right to remain silent, that anything
they say may be used against them,
that they can have a lawyer present
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and that a
lawyer will be provided if they can-

during questioning,
not afford one.
Miranda v. Arizona is one of the
Supreme Court's best known deci-
sions, as Miranda warnings are dra-
matized routinely in American
movies and television programs.
However, in 1999 a federal court of
appeals challenged the decision in
the case of Dickerson v. United States, in
which a convicted bank robber
claimed he had not been properly
read his rights. In June 2000, the
Supreme Court overturned Dickerson
in a 7-to-2 ruling that strongly reaf-
firmed the validity of Miranda.

NEW YORK TIMES CO.
V. SULLIVAN (1964)

The First Amendment to the U.S.
Constitution guarantees freedom of
the press, but for years the Supreme
Court refused to use the First
Amendment to protect the media
from libel lawsuits—lawsuits based
on the publication of false informa-
tion that damages a person’s reputa-
tion. The Supreme Court's ruling in
New York Times Co. v. Sullivan revolu-
tionized libel law in the United
States by deciding that public offi-
cials could not sue successfully for
libel simply by proving that pub-
lished information is false. The Court
ruled that the complainant also must

prove that reporters or editors acted
with “actual malice” and published
information "with reckless disregard
of whether it was false or not.”

The case arose from a full-page
advertisement placed in the New York
Times by the Southern Christian
Leadership Conference to raise
money for the legal defense of civil

rights leader Martin Luther King, Jr.,

Martin Luther King, Jr., (right) under arrest in
Atlanta, Georgia, in 1960. King's arrest in
Montgomery, Alabama, that same year pre-
cipitated the case of New York Times Co. v.
Sullivan, in which the Supreme Court ruled
that public officials cannot claim they are
libeled by the press unless statements are
made with “actual malice” and “reckless
disregard of whether it (published informa-
tion) was false or not.”
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who had been arrested in Alabama in
1960. L.B. Sullivan, a city commis-
sioner in Montgomery, Alabama,
who was responsible for the police
department, claimed that the ad
libeled him by falsely describing the
actions of the city police force.
Sullivan sued the four clergymen
who placed the ad and the New York
Times, which had not checked the

accuracy of the ad.

The advertisement did contain sev-
eral inaccuracies, and a jury awarded

Sullivan $500,000. The Times and the
civil rights leaders appealed that
decision to the Supreme Court, and
the Court ruled unanimously in their
favor. The Court decided that libel
laws cannot be used “to impose sanc-
tions upon expression critical of the
official conduct of public officials,”
and that requiring critics to guaran-
tee the accuracy of their remarks
would lead to self-censorship. The
Court found no evidence that the
Times or the clergymen had malicious
intent in publishing the ad. X
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The House of Representatives of the Texas legislature meets at the state capitol building
in Austin.
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CHAPTER

7

A COUNTRY
OF MANY
GOVERNMENTS

“The powers not delegated to
the United States by the
Constitution, nor probibited
by it to the states, are reserved
to the states respectively,
or to the people.”— The
United States Constitution,
Amendment X, 1789
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The federal entity created by the
Constitution is the dominant feature
of the American governmental sys-
tem. But the system itself is in reality
a mosaic, composed of thousands of
smaller units—building blocks that
together make up the whole. There
are 50 state governments plus the
government of the District of
Columbia, and further down the lad-
der are still smaller units that govern
counties, cities, towns, and villages.

This multiplicity of governmental
units is best understood in terms of
the evolution of the United States.
The federal system, it has been seen,
was the last step in an evolutionary
process. Prior to the Constitution,
there were the governments of the
separate colonies (later states) and,
prior to those, the governments of
counties and smaller units. One of
the first tasks accomplished by the
early English settlers was the cre-
ation of governmental units for the
tiny settlements they established
along the Atlantic coast. Even before
the Pilgrims disembarked from their
ship in 1620, they formulated the
Mayflower Compact, the first writ-
ten American constitution. And as
the new nation pushed westward,
each frontier outpost created its own
government to manage its affairs.

The drafters of the U.S. Constitution
left this multilayered governmental

system untouched. While they made
the national structure supreme, they
wisely recognized the need for a
series of governments more directly
in contact with the people and more
keenly attuned to their needs. Thus,
certain functions—such as defense,
currency regulation, and foreign rela-
tions—could only be managed by a
strong centralized government. But
others—such as sanitation, educa-
tion, and local transportation—could
be better served by local jurisdictions.

STATE GOVERNMENT

Before their independence, colonies
were governed separately by the
British Crown. In the early years of
the republic, prior to the adoption of
the Constitution, each state was
virtually an autonomous unit. The
delegates to the Constitutional
Convention sought a stronger, more
viable federal union, but they were
also intent on safeguarding the rights
of the states.

In general, matters that lie entirely
within state borders are the exclusive
concern of state governments. These
include internal communications;
regulations relating to property,
industry, business, and public utili-
ties; the state criminal code; and
working conditions within the state.
Within this context, the federal gov-
ernment requires that state govern-
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With school chil-
dren and state
education officials
looking on,
California Governor
Gray Davis signs
legislation aimed at
improving the
state’s public
schools.

ments must be democratic in form
and that they adopt no laws that
contradict or violate the federal
Constitution or the laws and treaties
of the United States.

There are, of course, many areas of
overlap between state and federal
jurisdictions. Particularly in recent
years, the federal government has
assumed ever broadening responsi-
bility in such matters as health, edu-
cation, welfare, transportation, and
housing and urban development. But
where the federal government exer-
cises such responsibility in the states,
programs are usually adopted on the
basis of cooperation between the
two levels of government, rather
than as an imposition from above.

Like the national government, state
governments have three branches:
executive, legislative, and judicial;
these are roughly equivalent in func-
tion and scope to their national
counterparts. The chief executive of
a state is the governor, elected by
popular vote, typically for a four-
year term (although in a few states
the term is two years). Except for
Nebraska, which has a single legisla-
tive body, all states have a bicameral
legislature, with the upper house
usually called the Senate and the
lower house called the House of
the
Delegates, or the General Assembly.

Representatives, House of
In most states, senators serve four-
year terms, and members of the

lower house serve two-year terms.
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The constitutions of the various
states differ in some details but gen-
erally follow a pattern similar to that
of the federal Constitution, includ-
ing a statement of the rights of the
people and a plan for organizing the
government. On such matters as the
operation of businesses, banks, pub-
lic utilities, and charitable institu-
tions, state constitutions are often
more detailed and explicit than the
federal one. Each state constitution,
however, provides that the final
authority belongs to the people, and
sets certain standards and principles
as the foundation of government.

CITY GOVERNMENT

Once predominantly rural, the
United States is today a highly
urbanized country, and about 80 per-
cent of its citizens now live in towns,
large cities, or suburbs of cities. This
statistic makes city governments
critically important in the overall
pattern of American government. To
a greater extent than on the federal
or state level, the city directly serves
the needs of the people, providing
everything from police and fire
protection to sanitary codes, health
regulations, education, public trans-
portation, and housing.

The business of running America's
major cities is enormously complex.
In terms of population alone, New

York City is larger than 41 of the 50
states. It is often said that, next to
the presidency, the most difficult
executive position in the country is
that of mayor of New York.

City governments are chartered by
states, and their charters detail the
objectives and powers of the munic-
ipal But
respects the cities function indepen-

government. in many
dently of the states. For most big
cities, however, cooperation with
both state and federal organizations
is essential to meeting the needs of
their residents.

Types of city governments vary
widely across the nation. However,
almost all have some kind of central
council, elected by the voters, and
an executive officer, assisted by vari-
ous department heads, to manage
the city's affairs.

There are three general types of city
government: the mayor-council, the
commission, and the city manager.
These are the pure forms; many
cities have developed a combination
of two or three of them.

Mayor-Council. This is the oldest
form of city government in the
United States and, until the begin-
ning of the 20th century, was used
by nearly all American cities. Its
structure is similar to that of the state
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and national governments, with an
elected mayor as chief of the execu-
tive branch and an elected council

that represents the various neigh-

i e {4 o0
Richard M. Daley, the mayor of Chicago,
llinois, speaks at an Earth Day event in
1999.

borhoods forming the legislative
branch. The mayor appoints heads
of city departments and other offi-
cials, sometimes with the approval of
the council. He or she has the power
of veto over ordinances—the laws of
the city—and frequently is responsi-
ble for preparing the city's budget.
The council passes city ordinances,
sets the tax rate on property, and
apportions money among the vari-
ous city departments.

The Commission. This combines
both the legislative and executive
functions in one group of officials,
usually three or more in number,
elected city-wide. Each commission-
er supervises the work of one or

One is
named chairperson of the body and

more city departments.

is often called the mayor, although
his or her power is equivalent to that
of the other commissioners.

The City Manager. The city manag-
er is a response to the increasing
complexity of urban problems,
which require management expertise
not often possessed by elected pub-
lic officials. The answer has been to
entrust most of the executive pow-
ers, including law enforcement and
provision of services, to a highly
trained and experienced professional
city manager.

The city manager plan has been
adopted by a growing number of
cities. Under this plan, a small, elect-
ed council makes the city ordinances
and sets policy, but hires a paid
administrator, also called a city man-
ager, to carry out its decisions. The
manager draws up the city budget
and supervises most of the depart-
ments. Usually, there is no set term;
the manager serves as long as the
council is satisfied with his or her
work.

COUNTY GOVERNMENT

The county is a subdivision of the
state, usually—but not always—con-
taining two or more townships and
several villages. New York City is so
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large that it is divided into five sepa-
rate boroughs, each a county in its
own right: the Bronx, Manhattan,
Brooklyn, Queens, and Staten Island.
On the other hand, Arlington
County, Virginia, just across the
Potomac River from Washington,
D.C., is both an urbanized and sub-
urban area, governed by a unitary
county administration.

In most ULS. counties, one town or
city is designated as the county seat,
and this is where the government
offices are located and where the
board of commissioners or supervi-
sors meets. In small counties, boards
are chosen by the county as a whole;
in the larger ones, supervisors repre-
sent separate districts or townships.
The board levies taxes; borrows and
appropriates the
salaries of county employees; super-

money; fixes
vises elections; builds and maintains
highways and bridges; and adminis-
ters national, state, and county wel-
fare programs.

TOWN AND VILLAGE
GOVERNMENT

Thousands of municipal jurisdictions
are too small to qualify as city gov-
ernments. These are chartered as
towns and villages and deal with
such strictly local needs as paving
and lighting the streets; ensuring a
water supply; providing police and

fire protection; establishing local
health regulations; arranging for
garbage, sewage, and other waste
disposal; collecting local taxes to
support governmental operations;
and, in cooperation with the state
and county, directly administering
the local school system.

The government is usually entrusted
to an elected board or council,
which may be known by a variety of
names: town or village council,

State senator Elizabeth Ready addresses

citizens at a town meeting in Weybridge,
Vermont.

board of selectmen, board of super-
visors, board of commissioners. The
board may have a chairperson or
president who functions as chief
executive officer, or there may be an
elected mayor. Governmental em-
ployees may include a clerk, treasur-
er, police and fire officers, and health
and welfare officers.
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One unique aspect of local govern-
ment, found mostly in the New
England region of the United States,
is the "town meeting.” Once a year—
sometimes more often if needed—
the registered voters of the town
meet in open session to elect offi-
cers, debate local issues, and pass
laws for operating the government.
As a body, they decide on road con-
struction and repair, construction of
public buildings and facilities, tax
rates, and the town budget. The
town meeting, which has existed for
more than two centuries, is often
cited as the purest form of direct
democracy, in which the govern-
mental power is not delegated, but
is exercised directly and regularly by
all the people.

OTHER LOCAL GOVERNMENTS

The federal, state, and local govern-
ments covered here by no means
include the whole spectrum of
American governmental units. The
U.S. Bureau of the Census (part of
the Commerce Department) has
identified no less than 84,955 local
governmental units in the United
States, including counties, munici-
palities, townships, school districts,
and special districts.

Americans have come to rely on
their governments to perform a wide
variety of tasks which, in the early

days of the republic, people did for
themselves. In colonial days, there
were few police officers or firefight-

ers, even in the large cities; govern-

—

Firefighters work to extinguish a fire that
engulfed three townhouses in
Montgomeryville, Pennsylvania. Fire
protection is a responsibility of local
governments in the United States.

ments provided neither street lights
nor street cleaners. To a large extent,
people protected their own property
and saw to their families’ needs.

Now, meeting these needs is seen as
the responsibility of the whole com-
munity, acting through government.
Even in small towns, the police, fire,
welfare, and health department func-
tions are exercised by governments.
Hence, the bewildering array of
jurisdictions. i
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People register to vote in Los Angeles, California.
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CHAPTER

3

GOVERNMENT OF
THE PEOPLE

THE ROLE OF
THE CITIZEN

“It is the function of the citizen
to keep the government
from falling into error.”"—

Robert H. Jackson, Associate
Justice of the ULS.

Supreme Court, American

Communications Association
v. Douds, 1950
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With the drafting of the U.S.
Constitution in 1787, the country’s
Founding Fathers created a new sys-
tem of government. The idea behind
it—quite revolutionary at the time—
appears at first glance to be simple
and straightforward. The power to
govern comes directly from the peo-
ple, not through primogeniture or
the force of arms, but through free
and open elections by the citizens of
the United States. This may have
been tidy and direct as a theory, but
in practice it was far from inclusive.
Complicating things from the very
beginning was the question of eligi-
bility: who would be allowed to cast
votes and who would not.

The Founding Fathers were, of
course, men of their time. To them, it
was self-evident that only those with
a stake in society should have a voice
in determining who would govern
that society. They believed that,
since government was established to
protect property and personal free-
dom, those involved in choosing
that government should have some
of each.

This meant, at the time, that only
white Protestant males who owned
property could vote. Not women,
not poor people, not indentured ser-
vants, not Catholics and Jews, not
Native
Americans. “Women, like slaves and

slaves from Africa or

servants, were defined by their
dependence,” says historian Michael
Schudson. “Citizenship belonged
only to those who were masters of
their own lives." Because of these
restrictions, only about 6 percent of
the population of the brand-new
United States chose George Wash-
ington to be the country's first presi-
dent in 1789.

Even though these new Americans
were proud of the fact that they had
gotten rid of royalty and nobility,
“common” people, at first, continued
to defer to the “gentry.” Therefore,
members of rich and well-connect-
ed families generally won political
office without much opposition.
This state of affairs, however, did not
last long. The concept of democracy
turned out to be so powerful it could
not be contained, and those who
were not so rich and not so well-con-
nected began to believe that they,
too, should have the opportunity to
help run things.

EXTENDING THE FRANCHISE

Throughout the 19th century, poli-
tics in the United States became,
slowly but inexorably, more inclu-
sive. The old ways broke down,
groups previously excluded became
involved in the political process, and
the right to vote was given, bit by
bit, to more and more of the people.
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League of Women Voters

A poster published by the League of
Women Voters urges women to exercise
the vote they were given by the Nineteenth
Amendment to the Constitution in 1920.

First came the elimination of reli-
gious and property-owning restric-
tions, so that by the middle of the
century most white male adults were
able to vote.

Then, after a Civil War was fought
(1861-1865) over the question of
slavery, three amendments to the
U.S. Constitution significantly al-
tered the scope and nature of Amer-
ican democracy. The Thirteenth

Amendment, ratified in 1865, abol-
ished slavery. The fourteenth,
ratified in 1868, declared that all
persons born or naturalized in the
United States are citizens of the
country and of the state in which
they reside, and that their rights to
life, liberty, property, and the equal
protection of the laws are to be
enforced by the federal government.
The Fifteenth Amendment, ratified
in 1870, prohibited the federal or
state governments from discriminat-
ing against potential voters because
of race, color, or previous condition
of servitude.

The crucial word “sex” was left off
this list, not through oversight;
therefore, women continued to be
barred from the polls. The extension
of suffrage to include former slaves
gave new life to the long-simmering
campaign for women'’s right to vote.
This battle was finally won in 1920,
when the Nineteenth Amendment
said that voting could not be denied
“on account of sex."

[ronically, at this point the situation
was reversed. Women could now
vote, but many black Americans
could not. Beginning in the 1890s,
southern whites had systematically
removed blacks from electoral poli-
tics through voting regulations such
as the “grandfather clause” (which
required literacy tests for all citizens

Continued on page 114
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POLITICAL PARTIES

Many of America's Founding Fathers hated the thought of political
parties, quarreling “factions” they were sure would be more interest-
ed in contending with each other than in working for the common
good. They wanted individual citizens to vote for individual candi-
dates, without the interference of organized groups—but this was
not to be.

By the 1790s, different views of the new country's proper course had
already developed, and those who held these opposing views tried
to win support for their cause by banding together. The followers
of Alexander Hamilton called themselves Federalists; they favored a
strong central government that would support the interests of com-
merce and industry. The followers of Thomas Jefferson called them-
selves Democratic-Republicans; they preferred a decentralized agrarian
republic in which the federal government had limited power. By
1828, the Federalists had disappeared as an organization, replaced
by the Whigs, brought to life in opposition to the election that year
of President Andrew Jackson. The Democratic-Republicans became
Democrats, and the two-party system, still in existence today, was
born.

In the 1850s, the issue of slavery took center stage, with disagree-
ment in particular over the question of whether or not slavery
should be permitted in the country's new territories in the West. The
Whig Party straddled the issue and sank to its death; it was replaced
in 1854 by the Republican Party, whose primary policy was that
slavery be excluded from all the territories. Just six years later, this
new party captured the presidency when Abraham Lincoln won the
election of 1860. By then, parties were well established as the coun-
try's dominant political organizations, and party allegiance had
become an important part of most people's consciousness. Party loy-
alty was passed from fathers to sons, and party activities—including
spectacular campaign events, complete with uniformed marching
groups and torchlight parades—were a part of the social life of many
communities.
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By the 1920s, however, this boisterous folksiness had diminished.
Municipal reforms, civil service reform, corrupt practices acts, and
presidential primaries to replace the power of politicians at national
conventions had all helped to clean up politics—and make it quite a
bit less fun.

Why did this country end up with only two political parties? Most
officials in America are elected from single-member districts and win
office by beating out their opponents in a system for determining
winners called "first-past-the-post'—the one who gets the most votes
wins, and there is no proportional accounting. This encourages the
creation of a duopoly: one party in power, the other out. If those
who are “out” band together, they have a better chance of beating
those who are "in."

Occasionally third parties do come along and receive some share of
the votes, for a while at least. The most successful third party in
recent years has been H. Ross Perot's Reform Party, which had some
success in the presidential elections of 1992 and 1996. Jesse
Ventura became the first Reform Party candidate to win statewide
office when he was elected governor of Minnesota in 1998. Third
parties have a hard time surviving, though, because one or both of
the major parties often adopt their most popular issues, and thus
their voters.

“In America the same political labels—Democratic and Republican—
cover virtually all public officeholders, and therefore most voters are
everywhere mobilized in the name of these two parties,” says Nelson
W. Polsby, professor of political science, in the book New Federalist
Papers: Essays in Defense of the Constitution. “Yet Democrats and
Republicans are not everywhere the same. Variations—sometimes
subtle, sometimes blatant—in the 50 political cultures of the states
yield considerable differences overall in what it means to be, or to
vote, Democratic or Republican. These differences suggest that one
may be justified in referring to the American two-party system as
masking something more like a hundred-party system."
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Continued from page 111

This 1867 drawing of a polling place in
Washington, D.C., shows African-American
citizens voting in a municipal election and
an African-American election judge seated
at the table.

whose ancestors had not been voters
before 1868), the imposition of poll
taxes, and, too often, physical intim-
idation. This disfranchisement con-
tinued well into the 20th century.
The civil rights movement, which
began in the 1950s, resulted in the
Voting Rights Act of 1965, a federal
law that outlawed unfair electoral
procedures and required the De-
partment of Justice to supervise
southern elections. The Twenty-
fourth Amendment, ratified in 1964,

abolished the imposition of a poll tax
as a qualification for voting, elimi-
nating one of the few remaining
ways that states could try to reduce
voting by African Americans and
poor people.

One final change was made to the
Constitution to broaden the fran-
chise. U.S. involvement in the
Vietnam War during the 1960s and
early 1970s gave new impetus to the
idea, first discussed during the
Revolutionary War and revived dur-
ing every war fought since, that peo-
ple old enough to bear arms for their
country were also old enough to
vote. The Twenty-sixth Amendment,
ratified in 1971, reduced the voting
age from 21 to 18 years. Now, near-
ly all adult citizens of the United
States, native-born or naturalized,
over the age of 18 are eligible voters.
Legal restrictions deny the vote only
to some ex-felons and to those who
have been declared mentally incom-
petent.

DIRECT DEMOCRACY

The most important question in U.S.
electoral politics these days is not
who is eligible to vote, but rather
how many of those who are eligible
will actually take the time and trou-
ble to go to the polls. The answer
now, for presidential elections, is
around half. In the election of 1876,
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participation reached the
historic high of 81.8 percent.
Throughout the 1880s and 1890s, it
averaged around 80 percent, but

voter

then began a gradual decline that
reached a low of 489 percent in
1924. The Democratic Party's “New
Deal Coalition” during the Great
Depression of the 1930s caused a
revival of interest on the part of vot-
ers, resulting in averages up around
60 percent. Turnouts started back
down again in 1968, reaching a low
of 49.1 percent in the presidential
election of 1996.

The fact that more people do not
vote is distressing to many. “There is
currently a widespread sense, shown
by public opinion surveys and com-
plaints by informed observers, that
the American electoral system is in
trouble,” says political scientist A.
James Reichley in his book Elections
American Style. "Some believe that this
trouble is minor and can be dealt
with through moderate reforms; oth-
ers think it goes deep and requires
extensive political surgery, perhaps
accompanied by sweeping changes
in the larger social order. Complaints
include the huge cost and long dura-
tion of campaigns, the power of the
media to shape public perceptions of
candidates, and the undue influence
exerted by ‘special interests' over
both nominations and general elec-
tions.”

Many commentators believe that
what the ULS. electoral system needs
is more direct, less representative,
democracy. Televised town hall
meetings, for example, at which vot-
ers can talk directly to elected offi-
cials and political candidates, have
been encouraged as a way to
“empower” the people. And the use
of ballot initiatives, referendums,
and recall elections is growing rapid-
ly. The precise mechanisms vary
from state to state, but in general
terms, initiatives allow voters to
bypass their state legislatures by col-
lecting enough signatures on peti-
tions to place proposed statutes
and, in some states, constitutional
amendments directly on the ballot.
Referendums require that certain
categories of legislation, for example,
those intended to raise money by
issuing bonds, be put on the ballot
for public approval; voters can also
use referendums to rescind laws
already passed by state legislatures.
A recall election lets citizens vote
on whether to remove officeholders
before their regular terms expire.

Initiatives, now allowed by 24 states,
have been especially popular in the
West, having been used more than
300 times in Oregon, more than 250
times in California, and almost 200
times in Colorado. All sorts of issues
have appeared on the ballot in the
various states, including regulation

115



of professions and businesses, anti-
smoking legislation, vehicle insur-
ance rates, abortion rights, legalized
gambling and the medical use of
marijuana, the use of nuclear power,
and gun control.

RESPONSIBILITIES OF
CITIZENSHIP

Citizens of the United States, it is
clear, have a great many rights that
give them freedoms all peoples hold
dear: the freedom to think what they
like; to voice those opinions, indi-
vidually to their elected representa-
tives or collectively in small or large
assemblies; to worship as they
choose or not to worship at all; to be
safe from unreasonable searches of
their persons, their homes, or their
private papers. However, the theory
of democratic government holds
that along with these rights come
responsibilities: to obey the laws; to
pay legally imposed taxes; to serve
on juries when called to do so; to
be informed about issues and candi-
dates; and to exercise the right to
vote that has been won for so many
through the toil and tears of their
predecessors.

Another major responsibility is pub-
lic service. Millions of American men
and women have entered the armed
to defend their
in times of national emergency.

forces country

Millions more have served in peace-
time to maintain the country's mili-
tary strength. Americans, young and
old alike, have joined the Peace
Corps and other volunteer organiza-
tions for social service at home and

abroad.

The responsibility that can make the
most lasting difference, however, is
getting involved in the political
process. “Proponents of participatory
democracy argue that increased citi-
zen participation in community and
workplace decision-making is impor-
tant if people are to recognize their
roles and responsibilities as citizens
within the larger community,” says
Craig Rimmerman, professor of
political science, in his book The New
Citizenship: Politics,

Activism, and Service. "Community

Unconventional

meetings, for example, afford citi-
zens knowledge regarding other cit-
izens' needs. In a true participatory
setting, citizens do not merely act
as autonomous individuals pursuing
their own interests, but instead,
through a process of decision,
debate, and compromise, they ulti-
mately link their concerns with the
needs of the community.”

Tom Harkin, U.S. senator from
lowa, says that the kind of activists
who fueled the earlier civil rights,
anti-Vietnam War, and environmen-
tal movements are now focusing
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Volunteers with
Habitat for Humanity
puild a home in
Houston, Texas.
Habitat is one of
thousands of volun-
teer organizations in
the United States
through which citi-
zens contribute to the
betterment of their
communities.

their energies “closer to home, orga-
nizing their neighbors to fight for
such issues as better housing, fair
taxation, lower utility rates, and the
cleanup of toxic wastes.... Cutting
across racial and class and geograph-
ical boundaries, these actions have

shown millions of people that their
common interests far outweigh their
differences. (For all of them), the
message of citizen action is the same:
‘Don't get mad, don't get frustrated,
don't give up. Organize and fight
back."”
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VIRTUAL COMMUNITIES

Some concerned American voters
have chosen to stay involved by
being in touch with their elected
officials, in particular the president
and their senators and representa-
tives. They have written letters, sent

Superhighway. Whatever it is called,
it is changing politics in America,
rapidly and irrevocably.

The Internet can be "a powerful
instrument for collective action,
if we choose to use it as such,” says

2D ErrrnoLinik

EnviroLink and Neighborhoods Online are
two Interet Web sites that bring together
people with common interests from all
parts of the United States and from
around the world.

telegrams, made telephone calls, and
gone in person to the official's office,
whether in Washington or in the
home state or district. During the
past few years, however, a new medi-
um of communication has burst upon
the scene and given voters extraordi-
nary power—the power to learn
what is going on in their world, to
comment on those events, and to
work to change the things they don't
like. This medium is the Internet, the
World Wide Web, the Information

&=
P="

political activist Ed
Schwartz in his book
NetActivism: How Citizens
Use the Internet. "It has
the potential to be-
come the most power-
ful tool for political
organizing developed
in the past 50 years,

and one that any citi-
zen  can
use....
(What)
communi-
ty activists
often need
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most is

hard infor-
mation, both about government
agencies and specific programs, as
well as on how the political system
works.” They can find this informa-
tion, easily and at practically no cost,
on the Internet.

“Virtual communities” of men and
women of similar interests, who may
live thousands of miles apart and
might never have known about each
other any other way, are now com-
ing together on the Internet. Quite
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often, these people never do meet in
person, but they get to know each
other well, through sustained, intelli-
gent conversations over time about
the issues that they care the most
about.

Another profound change is the
quick access the Internet gives peo-
ple to information about govern-
ment, politics, and issues that had
previously been unavailable, or hard
to find, for most of them.

EnviroLink, for example, is a Web
site devoted to environmental issues.
Community organizations can get
specific facts from this site about
such concerns as greenhouse gas
emissions, hazardous waste, or toxic
chemicals. In the past, these groups
might have been limited to talking
about these issues only in general
terms. Now, EnviroLink makes
detailed resource materials instantly
available. The site provides access to
educational resources, government
agencies, and environmental organi-
zations and publications, all listed by
topic of interest. EnviroLink also
offers information and advice on
how to take direct action by provid-
ing names and e-mail addresses of
persons to contact about specific
and it
includes “chat rooms" where users

environmental concerns,

can engage in discussions and share
ideas.

Activists at the local level are finding
the Internet to be particularly help-
ful. These are the people who get
involved in politics as a way to
improve conditions in their own
neighborhoods and communities.
They organize block cleanups, trash
recycling
groups, and adult literacy programs.
“Their aim is not merely to perform

efforts, crime watch

community service,” says Ed
Schwartz, “although that's part of it.
They simply believe that healthy
communities are possible only when
residents make a personal commit-
ment to contribute to their well-
being.”

One example of the way these peo-
ple are using the Internet is
Neighborhoods Online, a Web site
set up by Schwartz to promote
neighborhood activism throughout
the United States. Hundreds of peo-
ple visit the site every day, including
organizers, staff members of non-
profit organizations, elected offi-
cials, journalists, college faculty and
students, and ordinary citizens look-
ing for new ways to solve neighbor-
hood problems.

“From a modest beginning,” says
Schwartz, "we've reached the point
where virtually every community
development corporation, neighbor-
hood advisory committee, adult lit-
eracy program, job training agency,

Continued on page 122
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THE MEDIA

U.S. presidential candidates
Richard Nixon (left) and John
F. Kennedy (back to camera)
prepare for the start of their
historic televised debate

in 1960.

Americans realized early on that easy access to information would be
fundamental to the proper functioning of their new democracy. They
would not be able to make sound decisions about candidates and
policies without it. To be effective, moreover, this information
would have to be readily available and widely distributed.

The answer was newspapers. America's first daily paper appeared in
Philadelphia, Pennsylvania, in 1783. By 1800, Philadelphia had six
dailies; New York City had five; Baltimore, Maryland, had three; and
Charleston, South Carolina, had two, with almost 250 other papers,
most of them weeklies, scattered around the country. By 1850, there
were 2,000 papers, including 200 dailies.

The independent obduracy of journalists has caused conflict with
many American politicians from the country's earliest days. George
Washington wrote in 1792 that "if the government and the officers
of it are to be the constant theme for newspaper abuse, and this too
without condescending to investigate the motives or the facts, it will
be impossible, I conceive, for any man living to manage the helm or
to keep the machine together.” On the other hand, politicians have
recognized the media’s crucial role in keeping the electorate
informed. Thomas Jefferson wrote in 1787 that “were it left to me to
decide whether we should have a government without newspapers,
or newspapers without a government, I should not hesitate a
moment to prefer the latter.”

Radio became important to politics in 1924, when the proceedings
of the national political party conventions were first broadcast live.
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In that year, the parties began paying for radio advertisements—the
Republicans spent $120,000; the Democrats, $40,000. Four years
later, expenditures by the two parties had leaped to a million dollars,
beginning the upward spiral in campaign spending that has accelerat-
ed in recent years.

George Gallup began conducting public opinion polls in 1934,
starting with small samples in key districts. He believed that these
polls would provide “a swift and efficient method by which legisla-
tors, educators, experts, and editors, as well as ordinary citizens
throughout the length and breadth of the country, can have a more
reliable measure of the pulse of democracy.” Today, polling has
become far more sophisticated as questioning has been refined by
experience, and analysis has been aided by the introduction of mod-
ern technology. In spite of occasional errors, polling is generally
considered to be an effective way to keep track of public opinion.

The first television broadcast of a political convention came in
1940, with an audience of 100,000 viewers. By the 1950s, televi-
sion was reaching one-third of America's households. The two par-
ties spent $3.5 million on television ads during the 1952 campaign,
with the Republicans continuing to outspend the Democrats by a
large margin. The 1960 Kennedy-Nixon debates clinched the crucial
role of television in modern campaigning.

"Television has become the most significant information resource for
most Americans,” says British historian Philip John Davies in Elections
USA. "Candidates for major office wishing to make a significant
impact are not in the position of being able to ignore television
news coverage, nor can they pass up the opportunity to advertise on
this medium.... Moreover, the public has begun to expect television
appearances, at least from candidates for major office; a candidate
for congressional, state-wide, or even substantial local office may
still use radio and print media advertising very effectively, but with
no television output the campaign barely looks credible.”
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Continued from page 119

and human service provider is either
already online or trying to figure out
how to get there.”

PRIVATE INTEREST GROUPS

The groups discussed above and
others like them are called public
interest groups, in that they seek a
collective good, the achievement of
which will not necessarily benefit
their own membership. This does
not mean that such groups are cor-
rect in the positions they take, only
that the element of profitable or
selective self-interest is low.

Private interest groups, on the other
hand, usually have an economic
stake in the policies they advocate.
Business organizations will favor low
corporate taxes and restrictions of
the right to strike, whereas labor
unions will support minimum wage
legislation and protection for collec-
tive bargaining. Other private inter-
est groups—such as churches and
ethnic groups—are more concerned
about broader issues of policy that
can affect their organizations or
their beliefs.

One type of private interest group
that has grown in number and influ-
ence in recent years is the political
action committee, or PAC. These
are independent groups, organized
around a single issue or set of issues,

that contribute money to political
campaigns for Congress or the pres-
idency. PACs are limited in the
amounts they can contribute directly
to candidates in federal elections.
There are no restrictions, however,
on the amounts PACs can spend
independently to advocate a point of
view or to urge the election of candi-
dates to office. PACs today number
in the thousands.

“The political parties are threatened
as the number of interest groups has
mushroomed, with more and more
of them operating offices in Wash-
D.C., and
themselves directly to Congress and
federal agencies,” says Michael
Schudson in his book The Good
Citizen: A History of American Civic Life.

“Many organizations that keep an

ington, representing

eye on Washington seek financial
and moral support from ordinary cit-
izens. Since many of them focus on a
narrow set of concerns or even on a
single issue, and often a single issue
of enormous emotional weight, they
compete with the parties for citizens'
dollars, time, and passion.”

The amount of money spent by
these “special interests” continues to
grow, as campaigns become more
and more expensive. Many Ameri-
cans have the feeling that these
wealthy interests—whether corpora-
tions or unions or PACs organized to
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promote a particular point of view—
are so powerful that ordinary citi-
zens can do little to counteract their
influence.

But they can do something. They
can inform themselves and then act
on that information. Perhaps the
quickest and most efficient way is by
using the Internet to keep track of
each of their elected officials. Within
a matter of minutes, they can find
out which “special interests” have
given political contributions to an
official and how that official has
voted on recent pieces of legislation.
These citizens can then use this
information to make their opinions
known.

A fact of political life is that thinking
about issues, gathering information
about them, and discussing them
with friends and neighbors make no
difference in how elected officials
act—or, more important, vote.
These officials care a great deal,
though, about whether those who

elected them are likely, or not likely,

to elect them again. When letters,
phone calls, faxes, and e-mail mes-
sages from constituents start to
arrive, attention is paid. It is still the
people, each one with a vote when-
ever he or she chooses to cast it, who
have the ultimate power.

The road from 1787 and the drafting
of the ULS. Constitution to the pre-
sent has not been a straight one.
Voters have been moved by passions
and events first in one direction,
then in another. But, at some point,
they have always found a way to
come back to rest near the center.
Somewhere between the pragmatic
and the ideal, between the local and
the national, between the public and
the private, between selfishness and
altruism, between states' rights and
the good of the nation as a whole,
exists a common ground on which
the people of the United States
have, through the vyears, built a
strong, prosperous, free country—a
country that is flawed, granted, but
always spurred on by the promise of
better days to come. i
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